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PROCEEDINGS 

OF THE 

Fortieth Annnal Meeting 

OF THE 

Alabama Bar Association 

HELD AT 

Birmingham, Alabama 

July 12, 13 and 14, 1917. 



Hall of the Birmingham Civic Association, 

July 12, 1917. 

The Fortieth Annual Meeting of the Alabama State Bar 
Association was called to order by the President, Hon. 
Jos. H. Nathan, in the Hall of the Birmingham Civic As- 
sociation, Birmingham, Ala., at 10 A. M. on Thursday, 
July 12, 1917. 

The President then read his address. 

PRESIDENT'S ADDRESS 

Gentlemen of the Alabama State Bar Association : 

It is under conflicting emotions that I take charge of 
this the 40th annual meeting of this Association. Appre- 
ciating the distinguished honor conferred by making me 
President and realizing to its utmost that distinction, I am 
deeply impressed v^ith the fact that I have failed to meas- 
ure up to the standards set by former Presidents of the 
Association. 

The French have an expression that rises in its pith and 
truth to the dignity of a proverb, which, when literally 
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translated, means "He who excuses himself accuses him- 
self." I transpose that expression. 

I here and now accuse myself. During the past year I 
have practically done nothing towards the upbuilding of 
the Association. I doubt not that every officer of the 
Association who has kept in touch with its affairs — and by 
that you know who every officer is — ^will agree, that I have 
been derelict. 

I have ignored the express injunction of the Constitu- 
tion of this Association in the preparation of this address, 
in that I have failed to prepare myself so that I can com- 
municate the most noteworthy changes in statute law on 
points of general interest made in the several States and 
in Congress during the preceding year. 

Against these derelictions I call to the mind of each of 
you that the past year has been singular in our lives. 

Things that ordinarily occupied us, even matters of 
more than passing importance, have been driven out of 
consideration. 

The world is in a state of unrest. An expert metaphy- 
sician who could examine humanity individually or col- 
lectively, would be driven to pronounce us all as being 
in fever and under high pressure. 

For weeks I have made efforts to isolate my mind suffi- 
ciently that I could prepare a coherent address to deliver 
to you, following lines laid down by every President for 
the past forty years. Time after time I have set aside 
occasions when I might write this address, but I have not 
been able to draw my mind away from the motion and 
emotions of the world movements for a sufficient length 
of time to give that calm thought to which an address 
to an association of this character is entitled. 

In the busiest moments of my professional life, I have 
overhanging me, surrounding me, an atmosphere of ap- 
prehension; the freedom of thought and expression that 
I have had through all the years of my life preceding, have 
been suppressed. I believe that every member of the As- 
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sociation must have a kindred feeling, whether he is per- 
sonally interested in the war in having some close kins- 
man connected with the crisis or not. We are passing 
through a period in the world's history the like of which 
its past shows no parallel. The World's Butcher and 
Blood-letter of today stands transcendent above all the 
Butchers and Blood-letters of the past. Is it then to be 
wondered that an average man, for the time, finds it diflfi- 
cult or impossible to remain the ordinary, calm, profes- 
sional lawyer? 

This is my excuse. 

In the early part of the present year, on the invitation 
of a committee of the American Bar Association, I at- 
tended a conference of the committee, together with 
Presidents of State Bar Associations, looking to a closer 
aflfiliation of the several State Associations with the Amer- 
ican Bar Association. 

As the representative of this Association, I was made a 
member of a committee to devise plans furthering this 
object. 

The committee recommended that another conference, 
where every State Association could be represented, should 
be held on the first Monday in September, the day pre- 
ceding the annual convention of the American Bar Asso- 
ciation, at Saratoga Springs, New York. 

The committee further suggested that at this meeting 
there should be three topics discussed, divided as follows : 

(1) How can Bar Associations help the public? 

(2) How can Bar Associations help each other? 

(3) How can Bar Associations raise the standards of 
the profession? 

I am advised that the topics above outlined will be dis- 
cussed at this conference under a program that has been 
arranged. There will be three sessions of the conference, 
all to be held Labor Day. First session will begin at 10 
A. M. and it will select its own chairman. Ex-Senator 
Root had consented to act as temporary chairman, but 
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since his mission to Russia in the interest of our govern- 
ment, Ex-Justice Chas. E. Hughes has expressed a will- 
ingness to take the place that was to have been filled by- 
Senator Root. 

A number of very prominent lawyers have consented to 
open these discussions, which will be free to all those law- 
yers who attend as delegates from the several State Bar 
Associations. No formal papers are to be prepared and 
those invited to lead are invited to speak informally and 
for not longer than fifteen minutes. It is the plan so to 
organize the sessions that opportunity will be aflforded 
for the fullest and frankest interchange of views. State 
Bar Associations are entitled to send three delegates and 
local associations two delegates to this conference. 

I direct the attention of the Association to this im- 
portant meeting. It will lead to a closer union among 
the members of the profession as well as .an uplift in the 
conditions prevailing in some sections of the United States. 
I trust that our next President of the Association will see 
proper to send the accredited delegates to this conference. 

CONSOLIDATED COURTS 

The consolidated court law has now been in force six 
months. Not sufficiently long to judge either its virtues 
or faults. In my section, we have much apprehension 
about the accumulation of work that has been put on the 
trial judge. However able one is, he can only do so much 
in a given time. Economy in time to litigants is as im- 
portant as economy in the expenditure of money to the 
State. Of one thing I think there is unanimity of opinion 
— that is, that with the increased duties placed upon them, 
the judges of our courts are entitled to increased pay. 
And, eliminating the question of increased work, the fair- 
minded members of the profession must admit that un- 
der present economic conditions, the pay of our trial judges 
is inadequate. 
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I direct the attention of the members of the Association 
to an unfortunate condition that has long existed in our 
State, undoubtedly known to all of us: That is, the condi- 
tion of the negro population of the cities and towns of the 
State with relation to their prosecution for violations of 
municipal laws and State prosecutions for misdemeanors. 

Every lawyer knows that these unfortunate people are 
frequently imposed upon, but none of us can even estimate 
the extent of these impositions. 

It is true that they are frequent violators of the law; 
it might be said that they are by nature misdemeanants ; 
misguided and often deliberately mis-led. 

It must strike lawyers who have followed the slow evo- 
lution of civilization, that it is contrary to fairness and 
simple justice, those elements that we revere, that these 
poor people, with hardly a generation of freedom, should 
be held to the strict accountability of civic good conduct 
expected from those who have a thousand years or more 
of civilization's restraints thrown around them. 

Generally, the law officers are not severe in handling 
these poor unfortunates, but frequently police officers, 
municipal courts and justices of the peace make the small 
vices of the negro a source of inordinate profit by whole- 
sale prosecutions. 

Alabama, with a population of 40% Negro and with a 
Bar that takes front rank in progressive movements look- 
ing to the betterment and uplift of its citizens, should de- 
vise some character of plan that will ameliorate this con- 
dition. 

In fact, the poor white man often shares the same char- 
acter of oppression. 

The State employs a lawyer to prosecute violators of 
the law. When the State Solicitor's office was instituted 
it was not expected that he would represent the common- 
wealth in the prosecution of every little misdemeanor. 
The office that he held was one of dignity and it was rare, 
if ever, that he prosecuted for a misdemeanor. 
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Today, the larger part of the Solicitor's business in all 
the courts of the State is the prosecution of poor, unfor- 
tunate negroes for misdemeanors. 

I have had the thought, and I offer it to you, gentle- 
men, for consideration, that the State should create some 
officer in each community whose duty it should be to coun- 
sel these unfortunates and protect them from oppression. 

One can hardly blame the negro for abandoning his 
home under the conditions that exist in some sections of 
the State. 

NATIONAL LEGISLATION 

The legislation that has been enacted and is being enact- 
ed by the Congress of the United States would have been 
thought revolutionary and unbelievable before the break- 
ing out of the European war. 

The Compulsory Military Law; the Act Controlling Ex- 
ports and the Acts now under consideration which will un- 
doubtedly be passed in some form, are accepted by the 
people, lawyers and laymen, as a matter of course. 

More power than has ever yet been held by a single in- 
dividual in any modern government, it is said and I think 
truly, has been or will be given to our President. 

It is a great tribute to the character of our government 
that these tremendous powers are reposed in one man 
without a thought of danger to our institutions. 

It is a greater tribute to the character of the man who 
occupies that office that no apprehension is felt but that 
when the emergency passes he will return to his people 
those extraditionary powers without abuse or misuse. 

THE CALL OF THE HOUR. 

All of my life, breathing the air of freedom of this coun- 
try of ours; living under its beneficences; accepting its 
bounties; reading the history of its struggles, I have felt 
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regret that no one with whom I was of blood-kin had par- 
ticipated in any of its mighty struggles or aided in laying 
its foundations. 

I speak of myself as one of a class, composed, I dare say, 
of millions, whose parents were alien-born; who fled to 
this country to escape oppression of some kind and who 
found here but one Ruler, that the Law and that Law made 
by those to be Ruled. 

The spirits of the Lawyer-Soldiers of Alabama hover 
over us today; their names fill the pages of the history of 
our loved State with luster and renown. The thought of 
war brings before us the forms of Wheeler, Pettus, Mor- 
gan and a host of others, distinguished soldiers and dis- 
tinguished lawyers. 

Let them pass in review before the younger members 
of the Bar as exemplars for their conduct and let us pass 
them in review when we consider the character of fatherly, 
brotherly or friendly advice we give to the Junior Mem- 
ber of the firm. 

We grey-heads and bald-heads must remember that the 
very profession in which we are engaged inspires to par- 
ticipation in all things that affect the State in its minutest 
detail. We are on one side or the other of every question, 
as frequently wrong, as right, but always somewhere in 
the contest. Generally a lawyer is made to take a promi- 
nent part in its leadership, not because of his self-assertion 
but because of his capacity for leadership. So it has been 
and so it will continue to be, that the lawyers who become 
soldiers forge to the front, not by reason of greater brav- 
ery, but that same capacity for Eadership and control of 
men asserts itself in military as well as in civil life. It 
lies in the very spirit of the profession; a profession of 
sacrifice for public good and every natural lawyer is ever 
ready to sacrifice his own interest when public good can 
be furthered. 

So, when the Junior Member comes to you, his eyes glis- 
tening; his cheeks flushed and says: "Partner" or "Old 
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Man," or "Father" or any old thing, "I am going to en- 
list." And you know that every drop of his blood is cours- 
ing through his veins driven by a heart filled with patriot- 
ism and every thought of his active brain is centered on 
his country's danger and needs; the true lawyer does not 
live who would by word, look or act do aught to deter that 
boy from adopting that course. 

DON'T TRY TO RAISE THE CURTAIN 

I am old enough and have become philosophic enough to 
say that it is useless to try to look into the future. I do 
keep an aneroid barometer on my mantle at which I look 
at frequent intervals with the view of determining the 
probable state of the weather for the ensuing 24 hours. 
I have established something of a reputation in my neigh- 
borhood by having been fortunate enough to be able to 
tell one or two of my neighbors whether or not it was a 
good time to cut hay, with success. I have only this to 
say, that one is better conditioned to meet these events 
who looks with care over each moment of today. 

You have in your city a distinguished member of the 
Bar and of this Association who claims to be something 
of a Seer. I read in the newspapers that he has predicted 
the very day on which the present war will end. I want 
to bear testimony to this gentleman's ability in that direc- 
tion. 

He was a visitor in the City of Sheffield some years ago, 
where he spent a few days. His geniality is, or was, as you 
all know, of such a pervasive character that the whole 
community was affected. 

I witnessed a demonstration of his power at a game of 
cards. He is supposed to know little or nothing about the 
game of Poker. I saw him direct one of the players to 
throw away a pair of kings and draw four cards to an Ace 
whereby he made an Ace-full against a pat flush. 

But whatever the future has in store ; whether the tre- 
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mendous conflict shall be brought to an early end, as all 
must hope, or continue to the complete exhaustion of one 
side or the other, it is our plain duty to hold our minds 
and view the developments as nearly as possible at the 
normal. The mob spirit, which will rise at times, must be 
held in check and the lawyer who cannot go to the front 
or otherwise aid his government, may be as useful in his 
efforts to control this spirit in his community as if on the 
firing line. 

I cannot close without expressing to you again my deep 
appreciation of the honor conferred on me. I shall cherish 
the fact of being President of this Association as the most 
signal that has been conferred on me. 

I feel sure that this meeting will result in renewed 
efforts on the part of its members for the betterment of 
our people as well as of the profession. 



The President: 

The next order of business is the Report of the Treas- 
urer. 

The Treasurer then read his report as follows : 

TREASURER'S REPORT. 

Mr. President and Members of the Association: 

The Treasurer submits the following report of the fi- 
nances of the Association for the year ending July 9, 1917. 

RECKIFTS. 

To balance on hand at mcctinr July 14th, 1916 $1272.85 

To cash received from annual d*j:es 1460.00 

To cash received from Department of Archives and His- 
tory for 75 copies of 1916 Proceedings 75.00 

Total receipts $2807.85 

DISBURSEMENTS. 
1916. 

July 15. By cash. Expenses at meeting $ 20.00 

July 22. By cash. C. S. McDowell, Jr., President, for tel- 
egrams, postals and printing 18.10 



Digitized by VjOOQ IC 



12 ALABAMA STATE BAR ASSOQATION 

July 29. By cash. Dr. W. M. Lile, expenses 46.40 

Aug. 14. By cash. Tennis Tidwell, Chrm. Dinner to the 

Association . 363.00 

Aug. 15. By cash. Pat McGauly, stenographer 58.30 

Aug. 15. By cash. Expenses to Sheffield to confer with 

President about committees, etc.. 20.00 

Sept. 13. By cash. Tresslar's Studio, photographs of ex- 
Presidents 40.50 

Sept. 19. By cash. Service Engraving Co., engraving pic- 
tures of ex-Presidents 8225 

Oct. 28. By cash. Paragon Press— 600 copies of Pro- 
ceedings 39th Annual Meeting 668.00 

Postage on copies distributed 36.50 

Paragon Press— large envelopes 1.00 

Filing case .35 

Paragon Press — Notice of dues to 

members and stamped envelopes.. 12.50 

Woodruff Press — books of drafts 1.50 

Draft on Obe Riddle for dues, reported 

in error as paid by bank 5.00 

May 1. By cash. First National Bank of Montgomery, 

Exchange on drafts collected 7.70 

June 19. By cash. Expenses to Birmingham to confer 
with committee Birmingham Bar 
Association about meeting 9.00 

June 21. By cash. Paragon Press — Programs 4th An- 
nual Meeting and stamped en- 
velopes 17.00 

July 9. By cash. Postage during year 9.50 

July 9. By cash. Secretary's salary to July 1st, 1917 500.00 



Oct. 28. 


By cash. 


Nov. 13. 


By cash. 


1917. 




Jan. 8. 


By cash. 


Mar. 17. 


By cash. 


Mar. 31. 


By cash. 


Apr. 4. 


By cash. 



Total disbursements $1916.60 

The balance on hand is 89125 



$2807.85 
ALEXANDER TROY, 
Treasurer. 
Audited and approved July 10, 1917. 
ORMOND SOMERVILLE, 
W. L. MARTIN, 

Sub-Committee of Executive Committee. 
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The President: 

You have heard the reading of the Treasurer's report. 
What will you do with it? 

Mr. Fitts : 

I move that the report be received and filed. 

Motion adopted. 

The President: 

The next order of business is the report of the Execu- 
tive Committee by the Chairman, Hon. Ormond Somer- 
ville. 

Mr. Harsh: 

Judge Somerville, imfortunately, is not present, and has 
asked me to present the report. 

The Executive Committee nominates the following gen- 
tlemen for membership in the Association: 

A. Whaley, Andalusia; J. A. Camley, Elba; Arthur M. 
Pitts, Selma; Chas. J. Scott, Fort Pajrne; Wm. H. Sam- 
ford, Montgomery ; A. D. Pitts, Selma ; James J. Ray, Jas- 
per; Norman Gunn, Jasper; E. M. Baker, Fort Payne; 
James L. Davidson, Birmingham; D. G. Ewing, Birming- 
ham ; T. A. Murphree, Birmingham ; Theo. J. Lamar, Bes- 
semer; Ivey F. Lewis, Birmingham; David J. Davis, Bir- 
mingham; Frank S. Andress, Birmingham; Arthur L» 
Brown, Birmingham ; R. D. Johnston, Jr., Birmingham ; A» 
C. Birch, Birmingham ; N. L. Steele, Birmingham ; Roy M. 
Sterne, Birmingham; Geo. P. Bondurant, Birmingham; 
Augustus Benners, Birmingham; V. J. Nesbit, Birming- 
ham; Luke P. Hunt, Birmingham; F. D. McArthur, Bir- 
mingham; L. J. Haley, Birmingham; J. Q. Smith, Bir- 
mingham; Horace C. Wilkinson, Birmingham; G. M. Ed- 
monds, Birmingham; John C. Carmichael, Birmingham; 
James M. Hanby, Birmingham; James A. Mitchell, Bir- 
mingham; Jos. T. Collins, Jr., Birmingham; Thos. J. 
Judge, Birmingham; Fred G. Moore, Birmingham; J. L. 
Drennen, Birmingham; James G. Davis, Birmingham; 
Wallace McAdory, Birmingham; John C. Pugh, Birming- 
ham; Horace C. Alford, Birmingham; M. B. Grace, Bir- 
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mingham; Ralph W. Quinn, Birmingham; William Haw- 
kins, Eutaw ; J. D. Pope, Birmingham ; C C. Nesmith, Bir- 
mingham ; J. M. Kidd, Birmingham ; R. L. Blanton, Hayle- 
ville; Brenton K. Fisk, Birmingham; R. A. Cooner, Jas- 
per ; J. M. Pennington, Jasper ; C A. Avant, Birmingham ; 
T. L. Sowell, Jasper; Roderick Beddow, Birmingham; W. 
M. Spencer, Jr., Birmingham; C A. Wolfes, Fort Payne; 
J. W. Patton, Birmingham; D. A. Greene, Birmingham; 
Sid P. Smith, Birmingham; J. H. Ward, Birmingham; W. 
V. Mayhall, Hayleville ; E. L. All, Birmingham ; J. C Hail, 
Birmingham; B. G. Farmer, Dothan; A. E. Pace, Dothan; 
Addison White, Huntsville ; J. T. Glover, Birmingham ; W. 
M. Woodall, Birmingham; Jno. H. Miller, Birmingham.* 

Mr. Fitts : 

In order to comply with the Constitution, I move that 
each gentleman reported on be separately elected by bal- 
lot, and that the Secretary be authorized to cast the bal- 
lot for the Association. 

The President: 

In order to entertain that motion it would be necessary 
to suspend the rules. The question is upon the suspension 
of the rules. The rules are suspended, and the question 
arises on the adoption of the motion. 

Motion adopted. 

The Secretary: 

Mr. President, it gives me pleasure to cast the unani- 
mous vote of this Association for each of the gentlemen 
whose name has been read by the member of the Execu- 
tive Committee. 

Mr. Harsh then read the report of the Executive Com- 
mittee as follows: 



♦Messrs. James A. Mitchell and David J. Davis failed to 
avail themselves of their election to membership. 
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REPORT OF EXECUTIVE COMMITTEE. 

Mr. President and Gentlemen of the Association: 

The Executive Committee begs leave to submit the fol- 
lowing report: 

As required by the laws of the Association, the Com- 
mittee has held regular monthly meetings and duly dis- 
posed of the business that has come before it. 

The books, accounts and vouchers of the Treasurer have 
been examined with care, and we find that all funds re- 
ceived by the Treasurer have been properly accounted for, 
and that his books have been correctly kept. The finan- 
cial condition of the Association is, as usual, good. 

The Committee received a warm invitation from the Bar 
Association of Birmingham to hold the Annual meeting 
of the Association at Birmingham. This invitation was 
re-enforced by separate special invitations from the Bir- 
mingham Civic Association, the Birmingham Chamber of 
Commerce, and the Birmingham Board of Trade, — an ag- 
gregation of hospitality and welcome which was fairly 
irresistible, to say nothing of the numerous other induce- 
ments. The Committee therefore selected Birmingham as 
the place for our Fortieth Annual Meeting, and fixed the 
date of the meeting on Thursday, Friday and Saturday, 
the 12th, 13th and 14th of July, 1917. 

The extension of the meeting to three days, instead of 
two, as heretofore, marks an innovation which the Com- 
mittee deemed desirable, if not necessary, in order that 
the business and social activities of the Association might 
find time for fuller and freer expression than has been pos- 
sible within the more limited time heretofore allotted to 
our meetings. 

The entertainment of the members of the Association 
has been provided for, the details of which will be found 
on the printed programs to be distributed. 

The Committee invited Hon. H. G. Connor, a distin- 
guished ex-Justice of the Supreme Court of North Car- 
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olina, and now Federal Judge of the Eastern District of 
that State, to deliver the Annual Address. The Associa- 
tion is to be congratulated upon his acceptance of the in- 
vitation. His address has been made a special order for 
this evening as appears from the program. Members of 
the Associaton have been invited to read papers at this 
meeting, and the names of those accepting will also be 
found on the program. 

The roll of Life Members, those who have paid dues for 
twenty-five years and are now exempted, under the 
amendment to Art. VI of the Constitution, from further 
payments — is increased this year by the addition of the 
names of William M. Blakey, Esq., and Honorables N. D. 
Denson, S. H. Dent, Jr., and A. A. Evans. There are now 
forty-three members of this class. 

Since our meeting of 1916, the Association has lost by 
death the following members, whose loss is deeply felt: 
H. R. Golson, Esq., Hon. Geo. P. Jones, Hon. John Pel- 
ham, Hon. Walker Percy, Hon. W. L. Pitts, and Edward S. 
Watts, Esq. 

The League to Enforce Peace, a national society of 
which Hon. Wm. H. Taft is the President, has addressed 
to this Association, through its Secretary, Col. Troy, a 
suggestion that it adopt a resolution in the form sub- 
stantially of the document hereto attached, pledging its 
loyal support to the Government in the prosecution of the 
war, and its indorsement of the plan for a League of Na- 
tions to secure an enduring peace. 

The Executive Committee herewith, but separately, sub- 
mit this resolution for your consideration and action, and 
heartily endorse its spirit and its purpose. 

As requested by Hon. George Whitelock, Secretary of 
the American Bar Association, we submit for the conside- 
ration of the Association certain amendments to the Con- 
stitution and By-Laws of the American Bar Association, 
together with the letter from Mr. Whitelock on the sub- 
ject. It will be observed from these amendments that only 
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in the event the President and Secretary of the State Bar 
Association are members of the American Bar Associa- 
tion can they be called on to act on the General Qjmicil 
and Local Comicil respectively. 

Believing that a closer affiliation between the American 
Bar Association and the State Bar Associations would be 
to the interest and benefit of each, we respectfully call to 
the attention of the Association the following recommen- 
dation made at a Conference of delegates from fifty-one 
State and Local Bar Associations held at Chicago, on Au- 
gust 28th, 1916, to the American Bar Association, for the 
purpose of ascertaining if it is not the wish of this Asso- 
ciation to request the delegates sent by it to the next meet- 
ing of the American Bar Association, if another Confer- 
ence of delegates from State and Local Associations be 
called prior to the meeting of said Association, to present 
again said recommendation and urge its adoption : 

"On and after January 1st, 1918, every applicant for 
membership in the American Bar Association shall be a 
member of the recognized State Bar Association of his 
State, if any exists; provided that this requirement shall 
not apply to a person who has been for 20 years a member 
of the Bar at that time." 

Respectfully submitted, 

ORMOND SOMERVILLE, Ch'mn., 

W. F. MARTIN, 

G. R. HARSH, 

ALEX. TROY, Ex. Off. 

SUGGESTED FORM OF RESOLUTIONS 

TO BE ADOPTED BY CONVENTIONS OF PATRIOTIC 

MEN AND WOMEN EVERYWHERE. 

Whereas, the President of the United States has, in his 
message to Congress on April 2, 1917, declared that our 
object in waging war is to set up among the really free 
and self-governed peoples of the world such a concert of 
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purpose and of action as will henceforth insure the ob- 
servance of peace and justice in the life of the world, and 

Whereas, the Alabama State Bar Association recognizes 
in the exalted object of the war, as stated by the President, 
the world's greatest opportunity to extend world brother 
hood and secure the blessings of an enduring peace. 

Therefore, be it Resolved, that the Alabama State Bar 
Association pledge its loyal support to the Government of 
the United States in the prosecution of the war and 
further, 

Be it Resolved, that the Alabama State Bar Association, 
individually, and as a body, in every available manner 
make known the high purpose and object of the war to 
the end that at its conclusion a League of Nations to se- 
cure an enduring peace may be established, and 

Be it further Resolved, that a copy of this resolution be 
sent to the President of the League to Enforce Peace, 70 
Fifth Avenue, New York City. 



July 5th, 1917. 
Alexander Troy, Esq., Secretary, 

Alabama State Bar Association, 
My Dear Sir: 

Montgomery, Ala. 

Your State Bar Association will soon convene and I am 
writing to express the wish that the meeting may be 3 
great success. Many thanks for the program which you 
sent. 

I shall be glad to be advised of the action which your 
Association takes in the matter of the Constitutional Pro- 
visions of the American Bar Association, and also to learn 
promptly the names of your new officers. Many thanks 
for the program. 

I beg to call your attention to the following amendment 
to the Constitution and By-Laws of the American Bar As- 
sociation adopted by the Association at its recent meet- 
ing in Chicago (August 30, 31, Sept. 1, 1916), whereby the 
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President and Secretary of your State Bar Association 
become a member ex-officio of the General Council and 
Local Council, respectively, of the American Bar Associa- 
tion from your State, viz: 

"The President of each State Bar Association recog- 
nized by this Association, which accepts this provision, 
shall become a member ex-officio of the General Council 
provided he be a member of the American Bar Association, 
and provided further that votes in the General Council be 
by States whenever a roll call is asked." 

"The Secretary of each State Bar Association recog- 
nized by this Association, which accepts this provision, 
shall become a member ex-officio of the Local Council for 
such State, provided he be a member of the American Bar 
Association." 

This action by the Association was upon the recommen- 
dation of the Conference of Representatives of the Ameri- 
can Bar Association and the various State and local Bar 
Associations which met on August 28, 1916, in Chicago. 

I shall be very glad if you will bring this provision be- 
fore your State Bar Association and advise me of its ac- 
tion thereon. 

Yours very truly, 

GEO. WHITELOCK, 
Secretary. 

The President: 

What will you do, gentlemen, with regard to the Report 
of the Committee? 

Mr. Harsh: 

I suggest we have separate votes with reference to the 
separate matters contained in the report ; and with regard 
to one of them I think it is the patriotic duty of this Asso- 
ciation and it is being done all over the country. I move 
that the resolution suggested by the League to Enforce 
Peace, be adopted by the Association. 

The President: 

It is open for discussion. If no one desires to be heard 
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on it I will put the motion. 

Motion adopted. 

Mr. Wood : 

As I understand the Annual Address by Hon. H. G. Q)n- 
nor of North Carolina, will be delivered at 8:30 o'clock 
Thursday evening in the Ball Room of the Tutwiler Hotel. 
I desire to make a motion that the general public, both 
ladies and gentlemen, be invited to attend that meeting. 

Motion adopted. 

Mr. Bradshaw: 

With reference to the Report of the Executive Commit- 
tee, it occurs to me, if I understand it, there should be ac- 
tion by this Association with reference to the amendments 
to the Constitution of the American Bar Association. 

The President: 

That is with the Association, whether it desires to take 
action on them or not. 

Mr. Bradshaw: 

I move that the proposed amendments be adopted or ac- 
cepted by this Association, whichever may be proper. 

The President: 

I would like to make a suggestion to the Association on 
that subject. As I understand the resolution it is in the 
nature of a suggestion from a State Bar Association as to 
the manner in which they should make members of the 
American Bar Association. I don't know whether the res- 
olution as read by Mr. Harsh contains that feature or not. 

Mr. Harsh: 

It is a recommendation of the Executive Committee for 
action by this body, and if I be permitted I would suggest 
if this body would pass a resolution that the recommenda- 
tions of the Executive Committee be concurred in, that it 
will be all sufficient with reference to that subject. 

The President: 

It occurred to me that we would be passing a resolution 
by this Association that would, to a certain extent, im- 
press the American Bar Association that we want to tell 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL SESSION 21 

them how they should make members of their Association. 

Mr. Harsh: 

No, but that our delegates who attend the next meeting 
should endeavor to carry out this idea. 

The Secretary: 

That this same recommendation adopted by the Confer- 
ence last year, be again urged in the Conference if one is 
held prior to the meeting of the American Bar Association. 

The President: 

You imderstand the motion, gentlemen? 

Mr. Sims: 

I happen to know something about the matter under 
discussion and will endeavor to explain it. I do not think 
Mr. Harsh was present at the meeting of the American 
Bar Association last year in Chicago. Mr. Nathan W. Mac- 
Chesney, President of the Illinois Bar Association, had 
been chiefly instrumental in formulating a plan to require 
all members of the American Bar Association to be mem- 
bers of their respective State Bar Associations. The plan 
was designed to strengthen the State Bar Associations, 
by creating a general plan of membership similar to the 
plan of organization of the Medical Associations through- 
out the country. 

The plan was discussed at a meeting of the delegates 
from the several State Associations to the American Bar 
Association held in advance of the meetings of the Asso- 
ciation itself, and was considered and disapproved by the 
Executive Committee of the American Bar Association. 

A compromise measure was recommended however, by 
the Executive Committee — the measure now brought be- 
fore us for acceptance by the report of our own Execu- 
tive Committee — namely, that the President of each State 
Bar Association which accepts the plan be ex-officio a 
member of the General Council of the American Bar As- 
sociation, and the Secretary of each State Association be 
ex-officio a member for the Local Council from his State 
for the American Bar Association. 
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The objection to this is that the plan stipulates that in 
meetings of the General Council, the formal vote shall al- 
ways be taken by States; and as we have one member of 
the Council anyway (at present Mr. Rudulph) the vote of 
the State would be nullified if the member from the State 
and the State President should disagree. 

The American Bar Association adopted the compromise 
plan proposed by the Executive Committee ; but the matter 
will probably come up again at the next meeting at Sara- 
toga when the delegates from the different State Associa- 
tions again meet in advance of the general meeting as 
they have been invited to do. 

Mr. Burr: 

I move that the motion by Mr. Bradshaw be tabled; I 
understand that his motion was to adopt this recommen- 
dation. 

Mr. Bradshaw: 

I had no purpose in offering the resolution whatever, ex- 
cept that I thought it should not be passed over without 
some notice ; I have no feeling in the matter, and it makes 
no difference to me whether it is adopted or tabled. 

Mr. Burr: 

I move as a substitute that the motion be tabled. 

Mr. Fitts: 

I suggest that a substitute be worded this way: "That 
the Alabama State Bar Association relegates the question 
again to the preliminary Conference of the American Bar 
Association without instructions either way." Because it 
is in that shape now, and let us leave it in that way. They 
had a preliminary Conference and this preliminary Con- 
ference has threshed it over once. Any action we attempt 
would be advice to the Conference. We have not evidently 
considered the question, and I move we send it back in 
that way. 

Mr. Bradshaw: 

I accept the substitute for the substitute. 

Substitute motion adopted. 
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The President: 

The next order of business is the Report of the Cen- 
tral Council by the Chairman, Henry Upson Sims, Esq. 

Mr. Sims then read the Report of the Central Council 
as follows: 

REPORT OF THE CENTRAL COUNCIL. 
By Henry Upson Sims, Chairman. 

Mr. President and Brother Members of the Alabama State 
Bar Association: 

Since the last meeting of the Association, your Central 
Council has had about its usual amount of business to be 
attended to. Fourteen complaints against practising law- 
yers in Alabama have been filed with us during the past 
year; four of which required careful consideration from 
the Council before being dismissed. 

The cases which were fully heard and examined in meet- 
ing before dismissal were by no means merely trifling ac- 
cusations; they required careful consideration, and al- 
though our conclusion was that the charges in each case 
were not proven, we feel sure that all parties involved, 
accused as well as accusers, received our decision with con- 
fidence that the Alabama Bar will do nothing short of 
justice toward any proven malfeasor among our numbers. 

The public would have, perhaps, more confidence in the 
thoroughness of our work if the Bar Association employed 
detectives and searched for evidence to support disbar- 
ment proceedings whenever a rumor of malpractice comes 
to our ears ; and our Association has gone some distance 
in that direction by creating our "Committee on Violation 
of Ethics and Law by Attorneys," which does a good deal 
of work collecting evidence. 

But several years of experience on the Council have led 
us to believe that about as much good may be accomplish- 
ed by letting the Bar know that the designated agency 
of the Association will vigilantly examine any definitely 
verified charge or complaint which may be filed with us. 
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as could result from letting the public know of the com- 
paratively few additional disbarments which would be ac- 
complished by employing paid agents to collect evidence. 
This latter policy is now being pursued to some extent by 
the Bar Associations in New York ; but after all, the num- 
ber of disbarments must be relatively small as compared 
with the instances of malfeasance which must occur so 
long as the number at bar is too great for many capable 
members to make a good living at law — s. living at least 
as ample as that made by any skilled artisan in the neigh- 
borhood. 

Of course, we realize that in making that statement we 
raise an issue of fact which can be postively settled only 
by statistics; whereas we have in the main only superfi- 
cial evidence upon it. But it has been asserted by New 
York lawyers speaking before the American Bar Associa- 
tion that the average yearly income of a New York law- 
yer is only $1000; and the Birmingham members of your 
council feel confident in asserting that the average profes- 
sional income of the 370 lawyers recently listed by Mr. 
Alex. Troy, as practising the profession in Birmingham is 
nothing like so large as the average of $1000 estimated for 
New York. Whereas the regular wages of a Birmingham 
plumber is $6 per day, and every coal miner or locomotive 
engineer can make at least as much in his calling. How 
then can any one doubt that there are too many lawyers? 
And that the question of maintaining the purity of the 
Alabama Bar is primarily an economic question? 

Your Central Council in their last year's report to the 
Association elaborated so fully the argument that the al- 
tered social and economic situation of the American Bar 
is chiefly responsible for the difficulty in maintaining its 
ethical standards today, that it would be an undue imposi- 
tion even upon our privilege to print or reiterate the ar- 
gument this year. Those who desire to examine some of 
the grounds for oar conclusion that the situation of the 
American lawyers is not what it used to be, can read our 
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last year's report; and those who wish. proof that there 
are too many lawyers all over America for the methods 
of practice to be kept within the bounds of the former 
moral standards, can read the discussions in the Education- 
al Section of the American Bar Association published in 
the early reports beginning with that of 1910. 

We will now add to those arguments and data merely 
some data upon the manner of limiting and controlling the 
practice of law in other countries than America. 

Our position is that the only solution of the problem is 
to reduce the numbers of the Bar in future by closely re- 
stricting the right to get in, and then in the lapse of time 
the temptation to malpractice will disappear, and an oc- 
casional disbarment will be sufficient to warn those who 
do wrong for the mere love of gain, to pursue their am- 
bition in some other calling. 

In France, for admission to the Bar, the candidate must 
have a university degree in a course directed especially to 
fit him for the law, and must then study three years as 
an attache of a practising lawyer, during which period he 
must have means sufficient to be free to give his time en- 
tirely to preparation for the profession. 

In Germany he must devote four years after obtaining 
his university degree to a course of work which makes him 
during the greatest part of the time an actual secretary or 
law clerk to the courts themselves. 

In Italy a candidate for the Bar must first obtain a uni- 
versity degree, and follow it by two years in a lawyer's 
office and in attendance upon the different courts. And 
in Spain he must have a university degree as doctor of 
laws, although it seems to be unnecessary there to pass 
a novitiate in attendance upon the courts, or in a lawyer's 
office. 

In the Argentine a lawyer must obtain six years univer- 
sity preparation ; and in England and Canada, although the 
university degree is not actually required, the introductory 
attendance of three years upon the Inns of Court in the 



Digitized by VjOOQiC 



26 ALABAMA STATE BAR ASSOCIATION 

former country and the four or five years apprenticeship 
in lawyer's office in the latter country, taken with the 
absolute control of admission by the Societies of the Bar 
itself, seem to be sufficient to restrict the practice to a 
reasonable number. 

The authority for all these statements is to be found in 
articles read before the American Bar Association by gen- 
tlemen invited to inform their hearers upon the subject. 

In short, our conclusion is that we need laws throughout 
America (and Alabama would do well to be among the 
first states to pass them) which require of every appli- 
cant to the Bar at least a university law degree; and to 
counteract the already developed tendency in too many 
years of eight months each. Then after obtaining his law 
degree, the applicant should pass one or two years, pre- 
ferably two, in attendance upon a practising lawyer or 
upon the courts as an attache of some sort; and lastly, 
unless perhaps he holds his law degree from the University 
of Alabama, he should stand an examination upon Alabama 
law under the supervision of the Alabama State Bar As- 
sociation. 

It will be noted that we say, "under the supervision of 
the Alabama State Bar Association," for we believe that 
the esprit of the Bar will be encouraged by abolishing the 
present Board of Examiners, and instead placing the duty 
of examining applicants for the Bar upon the Central 
Council of this Association. And as a part of the change, 
a majority of us think that the present elaborate examina- 
tions should be abolished, and that any approved university 
law degree may be safely accepted as an evidence of the 
general legal knowledge of the applicant ; the only examin- 
ation of his knowledge which need be required being an 
examination upon the laws of Alabama, in cases of appli- 
cants whose degrees are from other than our State Univer- 
sity. One of our number believes, however, that the Cen- 
tral Council should hold a thorough examination for all ap- 
plicants, whether from the University of Alabama or other 
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universities, and upon the complete field of law. And it 
must be admitted that this final entrance examination is 
generally approved in Europe. 

But it is very necessary for the Council to verify the 
claim of the applicant to a degree from an approved law 
school, and also to examine critically the evidence he should 
be required to submit of his general moral fitness to enter 
the profession. 

Our plan then is that the Central Council of the Ala- 
bama State Bar Association be given control both of ad- 
mission and discharge from the Bar; and we would fur- 
ther bring every influence to bear upon the applicant to 
make him a member of the Bar Association if it is suit- 
able for him to do so; but it seems unwise to make his ad- 
mission to the Bar also admission to the Association be- 
cause of the old problem which must be considered in all 
our Southern social institutions. 

Some years ago, that is, in 1915, we also recommended 
that our present law authorizing disbarment from the pro- 
fession be strengthened by abolishing the right to jury 
trial and the present dilatory appeals in disbarment pro- 
ceedings ; and to that end that the proceedings be reduced 
to motions by the Central Council, or by a proper number 
of citizens, through the attorney-general, directly before 
the Court of Appeals. We now reiterate that recommenda- 
tion; which we think is the best way to found out the 
whole system ; and we feel sure that if the members of the 
Association will give the subject the study that has been 
required of all recent members of the Central Council they 
will conclude that no unwise inroad would be thereby made 
upon the liberties of the citizen. 

To better specify our views on the whole subject under 
consideration, we have prepared and append two bills, 
which we term Exhibits A. and C. designed to present in 
first form our ideas of needed legislation. 

We also append as Exhibit B, between the Bill upon ad- 
mission and the Bill upon disbarment, a little bill fixing a 
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penalty for practising without proper admittance, which 
we also recommended in 1915; and which is reproduced here 
merely to make the system complete. 

The Central Council during the past year has consisted 
of Messrs. Z. T. Rudolph, A. G. Smith, W. P. Acker, W. C 
Davis, and the Chairman. 

Exhibit A. 

A BILL TO BE ENTITLED AN ACT TO PRESCRIBE 

THE METHOD OF ADMISSION TO PRACTICE 

LAW IN ALABAMA. 

Be it enacted by the Legislature of Alabama : 

Section 1. That the Central Council of the Alabama 
State Bar Association are hereby created a Board of Ex- 
aminers on admission to the Bar of Alabama, provided, 
however, that if said Council shall ever consist of more 
than five members, the Chief Justice of the Supreme Court 
shall designate from among said Council five members who 
shall constitute said Board; and if said Council shall ever 
consist of less than three members, the Chief Justice of 
the Supreme Court shall select from among the members 
of the Bar of Alabama, actually practising in the Supreme 
Court enough persons to act with the members of said 
Central Council until said Council shall be increased to five 
members so as to constitute a Board of Examiners on ad- 
mission to the Bar of not less than three nor more than 
five members. 

Sec. 2. That the records in the office of the Secretary 
of the Alabama State Bar Association shall be the best evi- 
dence of who are the members of the Central Council 
thereof, and the performance of the duties imposed by this 
act by any person or persons shown by the records in said 
Secretary's office to be members of the Central Council 
of said Association, shall be sufficient evidence of accept- 
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ance of the responsibilities imposed by this act on the 
Board of Examiners hereby constituted. Such persons as 
shall be designated by the Chief Justice to act temporarily 
as members of said Board as aforesaid, shall communicate 
their acceptance to the Chief Justice in writing. 

Sec. 3. That the duties of said Board of Examiners 
shall be to examine and pass upon applications for admis- 
sion to the Bar. 

Sec. 4. That said Board shall hold meetings at least 
twice in each year at the Capitol in Montgomery, on the 
second Tuesday in February and on the second Tuesday 
in July, and may continue for not exceeding five days ; but 
it may hold special sessions at such times and places in 
the State as may be designated by advertisement in a pa- 
per published at such chosen places two weeks in advance 
of such meetings; which meetings may continue for not 
exceeding three days. 

At such meetings the Board shall proceed to examine all 
written applications for admission to the Bar which shall 
be presented to them, together with the applicants them- 
selves, and such evidence as they may present in support 
of their respective applications. 

Sec. 5. That each application for admission to the prac- 
tise of law in Alabama must be in writing and sworn to 
by the applicant, and must show 

(1) That the applicant is a graduate with a degree in 
law from a school, college, or university requiring at least 
twenty-four full months attendance and study of law as a 
requisite to such degree excluding vacations extending 
continuously for one week or more ; 

(2) That the applicant has served as an assistant, clerk, 
or stenographer in the office of a practising lawyer in the 
United States, or in a court of record thereof for twenty- 
four months after receiving the aforesaid degree, exclud- 
ing vacations extending continuously for one week or 
more; 

(3) That the applicant is a citizen of the United States,. 
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a resident of this State, and over twenty-one years of age ; 
and 

(4) That the applicant is of good moral character. 

Sec. 6. That the Board of Examiners, or a majority 
thereof shall be satisfied of the truth of all the averments 
of an application as aforesaid, for which purpose they may 
examine witnesses under oath, before they shall approv*^ 
the same; and for careful examination or investigation 
they may continue any applications from session to ses- 
sion. 

Sec. 7. That when the Board of Examiners or a ma- 
jority thereof shall be satisfied of the truth of all the aver- 
ments of an application as aforesaid, each member so ap- 
proving shall indorse his approval on such application, 
and the Board shall notify the applicant thereof in writ- 
ing; and if the degree in law which the applicant holds 
shall have been granted to him by the University of Ala- 
bama, the Board shall at once transmit the application with 
their approval to the Clerk of the Supreme Court, together 
with a motion by the Board or a member thereof that 
such applicant be admitted by the Supreme Court to prac- 
tise law in all the Courts of Alabama. But if the degree in 
law as aforesaid, which such applicant holds, shall have 
been granted to him by some other school than the Uni- 
versity of Alabama, the Board shall also notify the appli- 
cant of a time not exceeding six months in future when 
he shall appear before them to submit to examination by 
them in writing upon the Constitution of the United States 
and the Constitution and Statute Laws of the State of 
Alabama. 

Sec. 8. That when the applicant who shall be required 
to stand such written examination as aforesaid shall have 
satisfied the Board or a majority thereof from his writt^- 
answers that he is sufficiently familiar with the subjects 
of the examination, they shall certify to the same in writ- 
ing and transmit their certificate, together with the orig- 
inal application of such applicant, bearing their approval. 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL SESSION 31 

to the Clerk of the Supreme Court, with a motion by the 
Board or a member thereof that such applicant be admit- 
ted by the Supreme Court to practise in all the courts in 
Alabama. 

Sec. 9. That as soon as the Supreme Court shall make 
an order granting a motion as aforesaid the Clerk of the 
Court shall notify the applicant; and upon his payment to 
the Clerk of $10 (which shall be paid into the State Treas- 
ury), and making the following oath before the Clerk of 
the Supreme Court, (which shall be kept on file in the 
Clerk's office), he shall be authorized to practise law in 
all the courts of the State of Alabama. 

"I do solemnly swear (or affirm) that I will demean my- 
self as an attorney, according to the best of my learning 
and ability, and with all good fidelity, as well to the court 
as to the client; that I will use no falsehood or delay any 
person's cause for lucre or malice, and that I will support 
the Constitution of the State of Alabama and of the 
United States, so long as I continue a citizen thereof, so 
help me God." 

Sec. 10. That all laws or parts of laws in conflict here- 
with are hereby repealed. 

Exhibit B. 

A BILL 

TO BE ENTITLED 

AN ACT 

TO PROVIDE THE PENALTY FOR PRACTISING 
LAW IN THE STATE OF ALABAMA WITHOUT 
HAVING BEEN ADMITTED TO PRACTISE AS 
PROVIDED BY LAW. 

Be it enacted by the Legislature of Alabama : 
Section 1. That any person who shall practise law in 
the State of Alabama without having been admitted to 
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practise as provided by law shall on conviction be pun- 
ished by a fine of not less than Two Hundred Dollars and 
at the discretion of the court with imprisonment in the 
County Jail of not more than ninety days. 

Sec. 2. That this law shall not apply to non-resident at- 
torneys present in Alabama as counsel, or practising in 
Court by permission of the Court granted in each case. 

Exhibit C. 

A BILL 

TO BE ENTITLED 

AN ACT 

TO REGULATE THE DISBARMENT OR SUSPENSION 
OF ATTORNEYS FROM PRACTISING LAW IN 
THE STATE OF ALABAMA. 

Section 1. That an attorney must be disbarred from 
practising law in Alabama for the following causes: 

1. Upon his being convicted of a felony other than man- 
slaughter, or of a misdemeanor involving moral turpi- 
tude, in either of which cases the record of his conviction 
is conclusive evidence. 

2. When any judgment is rendered against him for 
money collected by him as an attorney, upon which judg- 
ment an execution has issued and been returned no prop- 
erty, in which case the record of the judgment and execu- 
tion is conclusive evidence. 

Upon the conviction of any attorneys for any such of- 
fense it shall be the duty of the Circuit Court, or other 
Court in which such attorney is convicted, to require the 
Clerk of said Court to prepare a transcript of the record 
of said cause under the seal of his office, and forward the 
same forthwith to the attorney general. 

Sec. 2. That an attorney may be disbarred or suspended 
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from practising law in the State of Alabama for the fol- 
lowing causes: 

1. For any deceit or wilful misconduct in his profession 
whether in disregard of the laws of the State of Alabama 
or of the United States of America or in disregard of the 
standards of ethics recognized by the profession. 

2. For wilful disobedience to, or violation of the order 
of a court requiring him to do or forbear an act connected 
with, or in the course of his profession. 

3. For failure to maintain due respect to courts of jus- 
tice and judicial officers. 

4. For promising, or giving, or offering to promise, or 
give, a valuable consideration to a person as an induce- 
ment to placing, or in the consideration of having placed v' 
his hands, or in the hands of any partnership of which he 
is a member, or with which he is connected, a demand of 
any kind for the purpose of bringing suit or making claim 
against another. 

5. For employing any person to search for, or procure 
clients to be brought to him, or to any partnership of 
which he is a member, or with which he is connected or 
for knowingly accepting employment in any claim or cause 
solicited by another person, who has or is to receive pecu- 
niary compensation from the claimant for any service ren- 
dered or to be rendered by such other person in relation 
to such claim or cause. 

6. For dividing or agreeing to- divide upon any basis, 
directly, or indirectly, any fee which may be promised or 
paid to him, with any person or persons other than a reg- 
ularly licensed attorney at law, who may be associated 
with him in the cause in which said fee shall be promised 
or paid. 

Sec. 7. That nothing in this Act shall be construed to 
limit or abolish the power of any court of record in Ala- 
bama of its own motion to disbar, or suspend an attorney 
from practising in that particular court after reasonable 
notice and hearing and for proper cause. 
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Then continue by incorporating sections 26 to 46 inclu- 
sive, of an Act reported by the Central Council in 1915, and 
appended and published with their report in the Report of 
the Alabama State Bar Association for that year. 



The President: 

You have heard the Report of the Central Council. What 
is the pleasure of the Association? 

Mr. Latady: 

I move that the report be received and filed. 

Motion adopted. 

The President: 

The next item on the program is a Paper by M. M. Ull- 
man, Esq., on "Some of the Needs of Alabama." 

Mr. Ullman then read his paper. 

SOME OF THE NEEDS OF ALABAMA. 

That Government is organized and maintained for the 
protection and development of the people subject to its ter- 
ritorial jurisdiction, is so axiomatic that to be proven needs 
but to be stated. 

It, therefore, follows that in a Democratic government 
where all power finally resides in the people governed, the 
intellectual standard of the individuals composing the mass 
determines the intellectual quality of the aggregate body 
politic. 

In its last analysis, the State, and its Institutions can be 
no stronger than the average of its constituent units. It 
is the concensus of the opinions of the people which ripen 
into law, and which form social and political institutions in 
a democratic government. 

That the institutions and laws which result from the ag- 
gregate opinion of the people, expressed in a representative 
assembly, may be such as is best suited to protect and de- 
velop the society which they are designed to support, it 
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necessarily follows that, those composing the representa- 
tive assembly of the mass, should possess those qualifica- 
tions of mind and heart necessary to the enactment of wise 
and patriotic laws, and this can, if ever, be accomplished 
only when the people who possess the franchise and who 
select the representatives are likewise possessed of those 
attributes of mind and soul necessary in a self-governing 
community. 

The existence of every Democratic State depends upon 
the proper organization of those underlying departments 
common to our form of government, the Legislative, Ju- 
dicial and Executive. 

The people is the source of all power. From the people 
are chosen the instruments of the legislative branch. From 
the people is chosen the Judiciary, and from the people 
comes the Executive branch. 

History teaches us that great struggles have been waged 
between the people as a whole, and the privileged class 
which formerly held and exercised the power of govern- 
mnt, and those struggles brought about the birth of Re- 
publican institutions. Autocracy, in which the power of 
government is vested in one man, upon whose sole judg- 
ment, either with or without constitutional restrictions or 
limitations, rests the welfare of the State, and democracy 
in which all power is lodged by the people, are the contend- 
ing forces which have waged the fiercest struggles of his- 
tory. The birth of democratic government was accom- 
panied by all the evils naturally to be expected when an un- 
trained and inexperienced people are vested with the most 
important functions of society. These evils resulted from 
a lack of the training, experience, education and fitness es- 
sential to a wise and proper administration of the power 
of government. The tide of enlightened opinion has ebbed 
and flowed between autocracy and democracy, but as time 
went on, and civilization developed, men became more and 
more convinced that the principles enunciated in the Amer- 
ican declaration of Independence, would eventually, not 



Digitized by VjOOQiC 



36 ALABAMA STATE BAR ASSOCIATION 

only found a safe government for the people, but that ex- 
perience would solve the evils and shortcomings incident 
to the introduction of every new order. 

The revival of learning, with the co-eval invention of the 
printing press, furnished the soil in which our modem 
democratic form of government is cultivated. 

The common schools were the hot houses in which the 
seed of democracy were planted, and in which these seed 
have sprouted and grown, blossomed and fruited. 

It is safe to say that with the abolition of the public 
schools, civilization would lapse into barbarism within 
three generations. Total illiteracy would deprive the 
democracy of the motive power from which its strength 
is derived. To the extent that illiteracy is prevalent in a 
State, the government is inefficient. Lost motion, incom- 
petency, unwisdom, prejudice, tyranny, and false stand- 
ards of liberty, grow in proportion as illiteracy increases. 
And by inverse ratio, efficiency, wisdom, progress, se- 
curity, civilization and prosperity increase with the ad- 
vancement of learning. 

Upon this premise, commonplace and axiomatic, this 
discussion is placed. 

Our Legislative Department is chosen by direct vote of 
the people, and those elected hold office until their succes- 
sors are in like manner elected. Except as limited by the 
State and Federal Constitutions, this branch of the Gov- 
ernment possesses, and exercises all the legislative power 
which a sovereign people have. It is comfmon knowledge 
that all legislative assemblies in Alabama have enacted 
laws upon laws, and at every succeeding session those 
laws have been amended, repealed, modified and redrafted 
to meet not only the advancing thought of the day, but to 
conform to every changing political exigency of the ad- 
ministration in power. With but fifty legislative days in 
four years, laws are enacted under lash and spur, with the 
consequent inperfections, inconsistency, repeals by impli- 
cation and other defects. so common. Log rolling, trading. 
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lobbying and trickery are common charges levied against 
the members of our Legislature. It is charged that special 
interests exercise their invisible government, with the re- 
sultant special privilege. "Equal rights for all and special 
privileges for none," is the platform upon which men get 
into office, but do not stand. Class legislation, exemp- 
tions from taxation, unequal distribution of burdens and 
opportunity afflict the people. 

I do not charge that all laws are venal or unwise. On 
the contrary, the vast percentage of laws are wise and 
necessary, though imperfect and unscientific. If we admit 
that all laws enacted, or even a majority, are the result of 
selfish motives, then we are forced to admit that the peo- 
ple are incapable of self-government; that democracy is a 
mistake; that the power of government and the franchise 
should not be lodged in the miasses, but in the classes, and 
this we cannot and will not admit. 

Complacency, however, is the attitude which leads to 
lowering standards. But mere fault finding will not solve . 
the difficulties, and the iconoclast never built an institution, 
though we must admit the stimulus resulting from his 
criticisms. But, a clear insight into the future can be based 
only upon a knowledge and frank admission of our short- 
comings, our failures, and our defects. 

With the people is all power, when properly applied and 
eflFiciently directed. The power of the people has been 
likened to steam generated in the boiler. When allowed to 
pass from the boiler to the open air, it dissipates and is 
spent and the heat units of the coal from which it is pro- 
duced as wasted, and the principle of the conservation of 
energy is set at naught. The undeveloped power, dormant 
in the carbon as it rests in place, in the mine, had just as 
well remain unmined, as to be permitted to be transformed 
into steam if this steam is to pass from the boiler into the 
open air. No economist would sanction such waste. The 
boiler without the steam engine is useless. If instead of es- 
caping, this steam is introduced into the steam chest of 
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the engine, and there compressed by the action of the pis- 
ton, this organized, transformed heat unit is capable of ap- 
plication to the performance of the world's greatest labors. 
Such works as the Panama Canal could never have ex- 
isted if the energy residing in coal were permitted to be 
wasted as the energy and power residing in the people is 
wasted and frittered away. 

So the people, efficiently organized, properly directed, 
and wisely led, will produce a state, in which happiness, 
peace, contentment and prosperity abide. A people organ- 
ized, trained, literate, educated, is an instrument of power 
for good. A people unorganized, untrained, uneducated, 
illiterate, degenerates into the mob, the pliant tool of 
scheming, self-seeking politicians, with the resultant state 
of poverty, crime, disease, bigotry and persecution. 

The Judicial Department of our government likewise 
chosen by the people, can only rise above the level of the 
mass by pure chance. As a general rule Alabama has been 
blessed by men of integrity upon her bench. I have a pro- 
found respect for our Judiciary. Whatever weakness it 
possesses is due, in my opinion, not to the institution as 
such, but to the lack of complete fitness of the electorate 
of the past and present, to perform the important function 
of selecting men with proper qualifications for the exalted 
station as Judges. By our method of filling Judicial office, 
a station requiring special qualifications of mind and heart, 
we submit to those totally unskilled, the performance of 
a task difficult and dangerous. If the office is properly fill- 
ed, it is the merest chance. Under such a system, so long 
as the present conditions exist, the freedom of the Judi- 
ciary and its independence will not be an accomplished fact 
in the history of democratic government. Some of our 
judges will be tempted to listen to the clamor of public 
opinion. Expediency will guide the Judicial mind into er- 
ror. Attempts will be made to undermine sacred principles 
of human liberty. Narrow constructions will sometimes 
deprive the body politic of the benefit of advancing 
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thought ; obstacles will be thrown in the path of progress. 
Evasions will be encouraged, and efficiency and extrava- 
gance will sooner or later, predominate. The standard 
must inevitably be lowered. 

EXECUTIVE DEPARTMENT. 

Much has been said and written in these latter days upon 
the subject of executive efficiency. However wise the laws 
may be, an unwise administration will result in unrest. 
However far sighted the Legislature may be, unless those 
selected to administer the laws, are qualified by training 
and education, government will not perform its most ob- 
vious functions. The many will be ruled by the few. The 
distribution of wealth, as well as the burdens of taxation 
will be unequal, the many will toil and sweat, that the few 
may rest and enjoy those things which money can buy. 
The power of money has not been neutralized. Men can 
still be corrupted. Officials not subject to bribery by gold, 
are still ambitious, and predatory wealth still commands 
a modicum of inordinate respect and some men still truckle 
to the power of gold. Political combinations,. deemed nec- 
essary to success, in attaining office, result in electing to 
public office men of small or doubtful qualifications. Once 
in office, many men forget the source of their power, or 
mistakenly believe that their own political preferment is 
rather to be chosen, than the performance, of their duty. 
Thus justice is thwarted, discrimination flourishes, expedi- 
ency supplants duty, and society is transformed from a bul- 
wark of safety into an engine of oppresssion. Democracy 
is changed into a despotism, with secret plots, and secret 
favors, intrigue, and concessions. In this state of society 
men rule not by the Divine right of Kings, but by the ha- 
bitual somnolence of the real sovereigns, kept in mental 
slavery by a lack of knowledge, training and education. 

It's a dark picture. But the future is not without hope. 
The gigantic advances made during the present titanic 



Digitized by VjOOQ IC 



40 ALABAMA STATE BAR ASSOCIATION 

struggle in Europe is evidence of the awakening of the peo- 
ple not only to their power, but to their duty. The progress 
of the past century refutes the thought that we have whol- 
ly failed. The wealth and prosperity of this nation de- 
stroys the force of any logic which denies all virtue to dem- 
ocratic government. The reverence for law and order which 
possess the minds of the masses proves that there will 
never be a return to autocratic government. The trend is 
away from the centralization of power, and this trend will 
continue, but its progress depends upon the solution of the 
problems which have hindered and still obstruct the com- 
plete success of democratic government. 

Having laid the foundation upon which the discussion is 
based, it now becomes necessary to analyze the symptoms 
of the disease which afflicts the body politic ; and no analy- 
sis would be complete nor correct that failed to take ac- 
count of the fact that until 1865 chattel slavery of the negro 
race was a recognized institution under the laws of Ala- 
bama. 

The large areas of land in the hands of a few men, and 
cultivated by slave labor, is a fact exerting powerful in- 
fluence upon present day conditions. 

The issuance and sale by the State and the several coun- 
ties and towns of Alabama, during the days following the 
Civil War, of so-called Railroad Aid Bonds, and the frauds 
practiced by the promoters of these enterprises, with the 
consequent repudiations of the obligations, and the liti- 
gation following, is another factor which exerted a power- 
ful influence upon the political development of the State, 
resulting, as it did, in constitutional reforms, designed to 
cure the evil, but resulting in large degree in stifling prog- 
ress and development of the several municipalities and 
county governments by a process of financial strangula- 
tion. 

The condition of a state's progress is to be determined by 
a comparison with other states measuring up to modem 
standards as well as by a study of the degree in which it 
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Utilizes those instruments of progress and development 
which have been furnished mankind by nature and de- 
veloped by the ingenuity and genius of man. 

Agriculture, as last, is the foundation-stone upon which 
the wealth of nations is built. The means of production 
and the conversion of raw materials into finished products, 
and the distribution of those products in the markets of 
the world, mark the purely physical evidences of the in- 
dustrial life of any state. The utilization of the means of 
acquiring knowledge, disseminating information, develop- 
ing and training the intellect, purifying the spiritual side 
of man's nature, are in like degree the indices by which 
may be judged the cultural development of a nation. 

In an earlier part of this paper the statement was made 
that the revival of learning with the coeval invention of 
the printing press, furnished the foundation-stone upon 
wihch our modern civilization was built. The printing 
press made available to the world at large those creations 
of man's intellect in the form of books, without which the 
dissemination of scientific facts, as well as literary, bio- 
graphical, historical, and industrial investigations would 
have been possible. The schools, in which the youth and 
maidens of today are taught and fitted for the duties and 
responsibilities of the men and women of tomorrow, not 
only enable each succeeding generation to grapple with the 
problems presented to it, but furnish the stimulus by which 
the inventive genius of man fashions, forms, and develops 
those instruinents of progress necessary and useful in the 
solution of the problems of the future. Among these in- 
struments may be mentioned the following: 

The press, the public school, telephone, telegraph, taxa- 
tion, agriculture — ^based upon scientific principles — , fores- 
try, railroads, industrial development, sanitation and hy- 
giene. 

The proper evaluation of a state's progress depends upon 
the status of the basic development of its social institutions. 

Statistics always furnish to the scientific investigator 
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the index by which he may judge and measure accomplish- 
ment; but, in a paper like this, statistics are usually dry, 
uninteresting, and make but little impression upon the cas- 
ual listener. However, at the risk of violating this presmise 
I shall briefly call attention to some of the statistics dis- 
closed by the census reports of the United States. 

TELEPHONES. — ^The number of telephones in use in 
the United States, in 1912, was more than 8,500,000, with 91 
telephones for every 1,000 population. The highest state 
in the union in number of telephones per 1,000 of popula- 
tion was South Dakota, with 165 telephones for each 1,000, 
while Alabama showed only 26 telephones for each 1,000 
population. There were but two states in the union show- 
ing a fewer number of telephones, to- wit : Mississippi, with 
25; and South Carolina, with 21. Likewise, Alabama ranks 
fortieth among the states of the union in the number of 
telephone messages sent in 1912. California was the high- 
est, with 828 telephone messages per capita per annum. 
Alabama was fortieth, with 46 telephone messages per cap- 
ita per annum ; while North Carolina was lowest, with only 
40 telephone messages per capita per annum. 

The significance of these statistics is that they are indi- 
cative of the utilization of a means of transmitting intelli- 
gence, and the degree of efficiency in the transaction of 
either social or business affairs. 

Likewise, in the use of the telegraph, an instrumentality 
of the greatest economic value Alabama seems particularly 
backward. In the number of miles of wire, in the number 
of messages sent and received, in the number of stations, 
and in the number of operators, Alabama stands low — 
very low — in the roll of the states. 

MUNICIPAL GOVERNMENT.— An author of great 
note in the science of municipal government has said that, 
"the development of municipal government depends upon 
the taxable values of property and the taxing powers con- 
fided to the governments." It is perfectly apparent that 
no municipal government can perform any function with- 
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out the power of taxation; and, while the possession of 
large powers of taxation does not necessarily carry with it 
wisdom and efficiency in the expenditure of moneys and 
in the performance of its governmental functions, it is 
equally apparent that, without money and without the 
power of taxation, however wise its administrative officers 
may be, the government cannot discharge the responsibil- 
ties and duties incumbent upon it. 

It is a strange fact but not without its cause that Ala- 
bama has but one city of more than 100,000 population. A 
study of the statistics of the assessed value of the property 
in the various cities of more than 100,000 population in the 
United States, discloses such startling results as the fol- 
lowing : 

New York shows a per capita assessed valuation of $1,- 
765.00; Boston, $2,061.00; Cleveland, $1,215.00; Baltimore, 
$1,259.00; Pittsburg, $1,343.00; while Birmingham shows 
only $583.00 per capita. 

Taken in connection with these assessed valuations, the 
average rate of general property tax for city purposes is 
also of great importance in determining the income avail- 
able for municipal purposes. An investigation shows the 
following: 

For the cities named, per $1,000.00 of true value. New 
York has an income of $18.34 for each $1,000.00 of true 
value of property; Chicago, $18.28; Philadelphia, $14.76; 
St. Louis, $12.18; Boston, $14.93; Cleveland, $13.15; Balti- 
more, $17.91; Pittsburg, $18.63; Buffalo, $18.73; while 
Birmingham has but $5.00 income for each $1,000.00 of 
true value of the property located within its corporate 
limits. 

Another comparison, which shows the utter unsuffi- 
ciency of the taxing powers of the Alabama municipalities, 
is the relative per capita income from taxation based on all 
revenues derived by the municipalities. 

New York has a per capita income of $39.52; Portland, 
Oregon, $39.04; Seattle, $38.63; Buffalo, $41.26; Pittsburgh, 
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$38.26; Chicago, $31.91; and St. Louis, $29.86. Birming- 
ham has a per capita income, from taxation for all purposes, 
of only $13.32, about 33 1-3 per cent, of the normal tax in- 
come per capita of the several cities above mentioned. 

These figures are taken from the last reports of the 
United States Bureau of Census. 

While the powers of taxation are of great importance, 
as above stated, the efficiency with which those revenues 
are expended is likewise paramount. An investigation of 
the statistics shows that, in expenditures of money per 
capita, Birmingham is the lowest of all cities in the entire 
United States having a population of more than 100,000. 
There is but one department in which Birmingham seems 
normal, but even in this, an investigation will disclose that 
Birmingham is subnormal, and that is the percentage of its 
income which is devoted to public schools. Most cities in 
the United States, of the one-hundred-thousand class and 
over, expend from 20 to 30 per cent, of their entire revenues 
in public education. Birmingham expends 32 per cent.; 
Salt Lake, 48 per cent. ; Des Moines, 46 per cent. ; Kansas 
City, 44.6 per cent; but this 32 per cent., which Birming- 
ham expends, is relatively much higher than in other 
cities, for the reason that its income is so much lower, 
and its public school system is far in advance of other 
institutions necessary for the performance of governmental 
duties. Birmingham, however, is an exception in the State 
of Alabama. The policy has been in this State for public 
education to be supported almost entirely, or in very large 
degree, by appropriations made by the State, with few ex- 
ceptions. Many of the smaller municipalities have made 
small annual appropriations to public schools, but the per 
capita in Alabama, from State, County, and Municipalities, 
is far below the normal appropriations obtaining in other 
states. At the last general election, a constitutional amend- 
ment, authorizing local taxation for public education, open- 
ed the way for an extremely important and fundamental 
constitutional reform on this subject, the far-reaching ef- 
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fects of which will require at least a generation to be ac- 
curately measured ; but it may be confidently asserted that 
no piece of legislation submitted by the Legislature to the 
people, and incorporated into our organic law, has been of 
greater importance, and forecasts greater benefits to the 
State at Large, than the principle of local taxation for pub- 
lic education. As I shall endeavor to hereafter show in this 
paper, the solution of all the difficulties and defects in our 
State government depends upon the proper and efficient 
use of the public school. 

Now, passing from the municipal governments to the 
state governments, we find that Alabama, as compared with 
other states, is abnormal in its assessed valuations of prop- 
erty per capita. The Middle Atlantic states show a per 
capita assessment of $908.00; the Northern Central states, 
of $816.00 average; the West North Central states, $675.00; 
the South Atlantic states, $456.00; Kentucky, $441.00; 
Tennessee, $279.00; and Alabama, $253.00. The per capita 
levies and average tax rate of the several groups of states 
also shows that Alabama is far below any other state in 
the per capita levy, as well as in the tax rate. The New 
England states show a per capita levy of $13.91, with an 
average tax rate of $1.94; the Middle Atlantic states show 
$17.71 per capita levy, with $1.95 rate; the Northeast Cen- 
tral states show $15.38 levy, with $1.88 rate; the West 
North Central have $15.06, with $2.23 rate, the South At- 
lantic states show an average of $7.15, with $1.57 rate; the 
East South Central states show $5.95 levy per capita, with 
$1.96 rate ; the Mountain states show $18.45 per capita levy, 
with $3.33 rate ; the Pacific states show a $23.28 per capita 
levy, with $2.30 tax rate ; while Alabama shows an average 
per capita levy of $4.45, with an average tax rate of $1.76. 
The per capita levey, therefore, is shown to be only about 
33 1-3 per cent, of the normal average for the United 
States, while the rate itself is fully 10 per cent, below what 
might be considered normal. 

What has been the result of these insufficient taxing 



Digitized by VjOOQiC 



46 ALABAMA STATE BAR ASSOCIATION 

powers? It might be said that the people have thereby 
been saved enormous sums of money, but the very converse 
of this proposition is true. No people can be more pros- 
perous than the government in which they live. If the 
government is backward in its development, if it is on ac- 
count of insufficient means unable to functionate, the re- 
flex must necessarily, show in the prosperity and develop- 
ment of the people. How has this been shown in Ala- 
bama? Take our agricultural development. Again, we 
have recourse to the United States Bureau of Census for 
1910, and we find that the average value of farm imple- 
ments and machinery per acre, of all improved lands in 
farms, in the various states, is as follows: 

The New England states, $7.00 per acre is invested in 
implements and machinery ; the Middle Atlantic, $5.71 ; the 
Northeast Central, $3.02 ; the Northwest Central, $2.25 ; the 
Mountain states, $3.11 ; the Pacific states, $3.01, while Ala- 
bama has but $1.68. 

The value per acre, in 1910, of farm lands in California, 
Washington, Idaho, Nebraska, Iowa, Missouri, Wisconsin, 
Illinois, Indiana, Ohio, and New Jersey, was $40 and over 
per acre ; while in Alabama, and the Southern states gener- 
ally, the average value per acre of farm lands was from $10 
to^. 

The average value of all farm property in the United 
States, in 1910, was, for the New England states, $867,000,- 
000; the Middle Atlantic states was $2,960,000,000; the 
Northeast Central was $10,119,000,000; the Northwest Cen- 
tral was $13,535,000,000; the South Atlantic lying below 
the Mason and Dixon line, dropped to $2,951,000.00. The 
Southeast Central was likewise $2,182,000,000, with an av- 
erage, for each state in the gorup, of $545,692,000. Ala- 
bama is in this group, but we find that its actual value was 
only $370,000,000.00, about 60 per cent, of the average in 
the same group, and only 30 per cent, of what would be 
considered to be normal. 

It cannot be denied that these startling figures may be 
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traced to the effects of the war of 1860-65 and the abolition 
of the institution of slavery, and an archaic constitution 
with limited taxing powers, resulting, in placing upon the 
South an enormous economic problem which has not yet 
been entirely solved. 

The census reports also show that the average value of 
farms in Alabama is the lowest of any state in the union, 
while the average value of farms on the Pacific coast is 
$14,643.00, the average value of a farm in Alabama is only 
$1,408.00. 

Another factor affecting efficiency as well as value is, 
that of the 262,000 fafms in Alabama, 104,575 are operated 
by their owners, part owners, or by managers; while 158,- 
326 are operated by tenants. These operators, classifiefid as 
to race, show that 151,214 are native white, while 1,113 are 
foreign born whites, and 110,443 are negroes. The color 
and nativity of the farmers in Alabama, in 1916, with the 
percentage of the total shows native born whites, 57 1-2 
per cent. ; foreign born whites was 5-10 of 1 per cent. ; ne- 
groes, 42 per cent. Of those who own farms in Alabama, 
82 1-2 per cent, were native born whites ; 1 1-10 per cent, 
were foreign born whites ; and 16.4 per cent, were negroes. 
Of the tenants who operated farms, 41 per cent, were white 
native born ; 1-10 of 1 per cent, were foreign born whites ; 
while 58.9 per cent, of all tenants on the farms were ne- 
groes. 

Of those farms that were operated by managers, 90.7 
per cent, of the managers were white native born, while 
1.2 per cent, were foreign born whites, and 8.1 per cent, 
were negroes. 

A very important source of revenue from the farms 
of the United States are the dairy products, and it stands 
to reason that the presence of cows upon a farm is an in- 
dication of prosperity, and the absence of cows is likewise 
an indication of a lack of it. The census report for 1910 
shows that 80 per cent, of all the farms in the United 
States made reports of the number of cows, and the aver- 
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age per farm was four, while Alabama showed an average 
of 1.9 cows per farm, showing that only about one-half the 
number of cows normally on the farms are found in Ala- 
bama. 

The value of the dairy products shows an average of 
$135 per farm per annum, with $31.82 per cow, while in 
Alabama the average is only $39 per farrti, or $19.64 per 
cow. 

Of the butter produced on the farms in the United States, 
the census report contains statistics gathered from 59.5 
per cent, of all the farms in the United States, and the 
average of these shows 262.6 pounds of butter per farm, 
with the valuation of $59 per farm, or 22 cents per pound. 
Alabama, however, shows only 179.7 pounds per farm, with 
the value of $34 per farm, or 19 cents per pound. But it 
is fair to note that Alabama showed an increase of 54 per 
cent, from 1899 to 1909 in the quantity of butter produced. 
In other words, from 158.6 pounds of butter per farm, in 
1899, to 179.7 pounds per farm in 1909. 

Another by-product of the farms is poultry. The average 
number of fowls per farm in the United States is 53, while 
Alabama's average is only 23— the lowest in the United 
States. The State of Iowa is the highest, with an average 
of 115 fowls per farm. The total value of the eggs pro- 
duced in the United States for the year 1910 was $185,390,- 
000.00, while Alabama only received, from the eggs sold, 
$715,000.00; and, in addition to this, about $1,100,000.00 in 
value of eggs was consumed upon the farms, or used for 
hatching purposes. 

From 1899 to 1909, our bees and their products decreased 
in Alabama from $197,000 in 1899 to $99,000 in 1909. 

The average value of farm crops per annum, in 1909, in 
the entire United States, showed that North Dakota had 
an average of $2,400.00, while Alabama had an average of 
$550.00. The average value of the farm products per acre 
in Massachusetts was $41. Alabama was $24, with 23 
states lower and 24 states higher. 
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Comparison between the increase in value in the princi- 
pal crops in Alabama and in other states disclosed that 
from 1899 to 1909 the increase in Alabama was only 12 
per cent., while the average increase throughout the United 
States was 73.5 per cent. 

The average amount of expenditure for labor per acre of 
the United Staes, on improved lands, was $1.36; while in 
Alabama the average expenditure for labor, per acre, was 
only 77 cents. 

The average expenditure for fertilizer in the United 
States, per acre, was 24 cents; while Alabama seemed to 
rely more upon fertilizer than labor, and shows an expendi- 
ture of 30 cents. 

In the production of corn, the average for the United 
States is 26 bushels per acre ; while Alabama, Georgia and 
Florida are the lowest in the United States, with only 12 
bushels per acre. Indiana has 40 bushels ; Iowa, 37 bushels ; 
Illinois, 39 bushels ; Massachusetts, 48.6 bushels ; and, from 
1899 to 1909, the production of corn in Alabama decreased 
4,300,000 bushels. 

The average yield per acre of wheat in the United States 
is 15.4 bushels, while in Alabama it is but 8.3 bushels. In 
the wheat-producing states of Montana, Idaho, Colorado, 
Utah, New York, Maine, Michigan, and Illinois, the pro- 
duction ranges from 25 bushels per acre, in Maine, to 17 
bushels in Illinois, with an average of about 22 1-2 bushels. 

As above stated, Alabama's production of wheat is only 
8.3 bushels per acre. 

Likewise, in oats, the average yield per acre in the 
United States is 28.6 bushels. Alabama only shows 12.6 
bushels per acre. 

The average production per acre for rye in the United 
States is 13.4 bushels. Alabama shows only 8.2 per acre. 

The same comparison holds true in cornfield peas and 
peanuts. 

The production or yield per acre of hay and forage in 
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Alabama is about 20 per cent, lower than the average of 
the United States. 

The average yield per acre of potatoes in Alabama is 
25 per cent, lower than the average of the United States, 
and 75 per cent, lower than the highest potato-producing 
sections, such as the New England states. 

But one would expect that in the cotton crop surely Ala- 
bama would lead, or at least be normal; but the census 
reports do not disclose that this is true. The average 
yield per acre, in the cotton-planting states of the United 
States, is .33 of one bale per acre. The individual states 
are as follows: 

Bales 
States: per Acre. 

Arizona .58 

Missouri .56 

California .56 

Kansas .28 

Virginia .42 

North Carolina .52 

South Carolina .50 

Georgia .41 

Florida .25 

Kentucky .44 

Tennessee .34 

Alabama .30 

Mississippi .33 

Arkansas .36 

Louisiana .28 

Now, it is perfectly evident that the lands in Alabama, 
Mississippi, and Louisiana are more suited to cotton pro- 
duction than the lands in the other states mentioned; and 
yet we find these three states much lower than the nor- 
mal ; and this can only be accounted for on the theory that 
those who are engaged in the production of cotton do not 
possess the mental qualifications and training necessary 
to the successful production. 
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When we turn to the orchard fruits, we find that Ala- 
bama is again subnormal in the average yield per bearing 
tree of the farms in the United States. The startling fact 
that Alabama does not lead in the production of a single 
crop, either in amount, acreage, units, or otherwise, should 
be suflFicient to dem,onstrate a fundamental defect or weak- 
ness somewhere in our system. 

But let us turn to the mineral wealth of Alabama. Sure- 
ly we should find here some parity ; but the census reports 
show that in the value of all bituminous coal produced in 
1910, in the coal-producing states, Alabama suffers by the 
comparison. Pennsylvania produced $427,900,000 of bi- 
tuminous coal; Illinois, $147,400,000; West Virginia, $53,- 
000,000; Ohio, $46,000,000; and Alabama but $27,000,000. 
Likewise, in the production of iron and iron ores, Minne- 
sota shows $57,000,000; Michigan, $32,000,000; Alabama, 
$4,900,000; New York, $3,095,000; and Wisconsin, $2,972,- 
000. 

The expenditures in Alabama for public education, dur- 
ing the year 1914, as compared with other states, or groups 
of states, shows a startling discrepancy. The average ex- 
penditure per capita of average attendance per child in the 
United States was $39.04; in the North Atlantic states, 
$50.55; in the North Central states, $44.15; in the South 
Atlantic states below the Mason and Dixon line, $18.91 ; in 
the South Central states, $19.05; in the Western states, 
$61.50; while Alabama was only $15.32. What is the re- 
sult of such a fixed policy? 

In the first annual report of the Alabama Illiteracy Com- 
mission, for 1916, it is stated that 362,779 persons over the 
age of ten years, in Alabama, in 1914, were illiterate. This 
figure having been reached from the census reports and 
the biennial school census of 1914, classified as follows : 

White males, 21 and over 31,661 

White females, 21 and over 33,763 

White children, from 10 to 20 26,259 

Negro males, over 21 92,744 
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Negro females, over 21 108,103 

Negro children, from 10 to 20 70,247 

Of course, illiteracy and ignorance are not synonymous 
terms. One may be illiterate and yet possess knowledge 
and experience in the world, and may have sufficient knowl- 
edge to perform the duties of citizenship, and to success- 
fully compete in the struggle for existence. Neverthe- 
less, says Winthrop Talbot, in his report on illiteracy: 
"The ability to read and write is fundamental, and lack 
of this equipment is such a handicap that illiteracy implies 
ignorance. 'Intelligence* is still another matter. Intelli- 
gence implies quality, capacity, and ability. Untrained, 
its usefulness is restricted. In an illiterate, intelligence is 
stunted and imperfectly applied," resulting in decreased 
earning, decreased production, increased waste, and in- 
creased cost. 

In twenty years, from 1890 to 1910, during which period 
the education of the negro made its most rapid strides in 
Alabama, the number of illiterates decreased 44 per cent. 
This rapid progress gives hope that in another twenty years 
Alabama may hope to eliminate illiteracy entirely from its 
borders by aid of the compulsory education of its citizen- 
ship, both white and black, supported by Local Taxation. 

The earning capacity of the individuals composing the 
wage-earning class is of great importance in the economy 
of the State ; and "wage worth is determined mainly by in- 
telligence; and lack of schooling affects unfavorably em- 
ployment, advancement, and the wage attainable." 

From the foregoing, it seems that the development of 
our oublic school system to the very highest attainable 
point with local taxation for public education are the foun- 
dations upon which the future development of Alabama 
must of necessity be rested. Illiteracy and ignorance must 
be uprooted and driven from the borders of the State. In- 
telligence must supplant and take the place of illiteracy. 
As each individual unit composing society is endowed and 
equipped with a trained intellect, it will manifestly and 
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inevitably result that the sum total of efficiency will be 
increased, with the resultant increase in prosperity, in the 
betterment of conditions of society as well as our political 
institutions in all of the departments of our government. 

Constitutional reforms will be demanded as soon as the 
people are ready to receive them. The time will come in 
Alabama when the limitation in the Constitution on the 
rate of taxation will be removed, and we will again return 
to the system which exercised before the war, when there 
was no constitutional limitation on the taxing power. That 
the system now prevails in the Constitution of the United 
States, and in the Constitution of many of the States of 
the Union, which are now most advanced, industrially and 
otherwise. The proper place to put the limitation is upon 
the debt-making power and not upon the debt-paying 
power. Many States authorize the incurring of debt by 
vote of the people ; but, before the debt can be incurred, or 
at the time the debt is incurred, the people must make pro- 
vision for the payment of the debt by the levy of suffi- 
cient taxes to pay the annual interest and to discharge a 
part of the principal for each year during a given period. 
This seems to be the scientific method. If the people are 
willing to vote a tax upon themselves in order to provide 
the means of any public improvement, they may safely 
be trusted, when possessing sufficient intelligence and edu- 
cation, not to unduly burden themselves by voting exces- 
sive taxation. 

Another serious problem, calling for proper solution, is 
some feasible working plan for the regulation of public 
utilities. Under our present system, with insufficient ap- 
proporiations to our public utilities commission, it is utterly 
impossible for it to make scientific investigations, on its 
own account, of the rates and practices of the public utili- 
ties; and the cost of making such investigations, when 
conducted by the utilities themselves, or by municipaHties 
or individuals, is so large as to be prohibitive. Regula- 
tion therefore fails. 
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A workmen's compensation act, which will protect so- 
ciety against the annual wastage in human forces suffered 
in industrial pursuits, calls for the earnest consideration 
of the Bar of Alabama; and the time is not far distant 
when an equitable, fair, just and reasonable workmen's 
compensation act must be provided. 

The condition of our agricultural development calls for 
the earnest consideration of a trained body of experts, and 
necessitates the interference by the State government it- 
self with legislation which will encourage the development 
of our agricultural wealth, so that it shall be placed at least 
on a parity with the normal state of the union. 

Farmers' banks are institutions which other States and 
other countries have found useful in encouraging the de- 
velopment of our farming lands, and in enabling farmers to 
successfully establish themselves upon sound iianncial 
bases. 

I shall earnestly recommend the establishment of a per- 
manent commission by the State, to be composed of a 
chairman and such number of assistants as found neces- 
sary, appointed by the Supreme Court with sufficient ap- 
propriation, and charged with the duty of making a com- 
parative study of the legislation and institutions of every 
State in the Union, as well as of the legislation of foreign 
governments, and of selecting for Alabama those laws 
which have been tried and found useful in other States 
and governments, and preparing bills to be presented to 
the Legislature at its meetings. Such a bureau, if com- 
posed of men of ability, would draft laws, after giving the 
same careful study ; and this study would tend to eliminate 
the defects that now are found in the hurriedly-drafted 
legislation enacted under the present system. This bureau 
could be empowered to study and draft, for members of 
the Legislature, legislation on any particular subject which 
the members might desire. 

Men selected to the Legislature do not always possess 
thjB experience and knowledge necessary to a comprehen- 
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sive and scientific understanding of the subjects upon 
which they legislate. They do not have the time to study 
even one question. Many of the bills are hurriedly written 
and enacted into law without mature consideration or study 
of its effect in operation. A bureau such as I have men- 
tioned could make available to the members of the Legis- 
lature the labors of bureaus of other States, where such 
bureaus are in actual operation. 

In conclusion, I shall again crave your pardon if I repeat 
the statement that Alabama will never attain to the posi- 
tion, to which she ought to aspire, until illiteracy and 
ignorance are banished from our borders. 

The President: 

I am sure that I express the sentiments of the entire 
Association present when I say that we are very much in- 
debted to Mr. Ullman for his instructive and thoughtful 
paper; it shows a most careful consideration of the sub- 
ject. In view of the fact that the luncheon hour has ar- 
rived, the discussion of the paper will be postponed until 
the afternoon session. The chair will now entertain a mo- 
tion to adjourn until 3 o'clock. 

On motion the Association then adjourned until 3 p. m. 
AFTERNOON SESSION. 



The meeting was called to order at 3 p. m. by the Pres- 
ident. 

The President: 

The next order of business is the Report of the Com- 
mittee on Jurisprudence and Law Reform, by the C3iair- 
man, Forney Johnston, Esq. 

Mr. Johnston then read his report as follows : 
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REPORT OF COMMITTEE ON JURISPRUDENCE 
AND LAW REFORM. 

To the Alabama State Bar Association : 

The only matter which has been specifically referred to 
this Committee, is a communication from the Commis- 
sioners on uniform State laws relative to the proposed 
uniform act regulating divorce and the annulment of mar- 
riage, recommended for adoption at the conference of 
Commissioners on Uniform State Laws in August, 1907. 
The material feature of this proposed act which presents 
possibilities for comment in Alabama, is the provision for 
the annulment of the marriage status on clearly appro- 
priate grounds, to which, of course, should be added ap- 
propriate provisions recognizing the fact that racial alli- 
ances are prohibited in the South. The bill also provides 
for divorce from bed and board on grounds differing in 
some respects from the grounds for divorce a vinculo. 
The chief benefit from the standpoint of uniformity lies 
in the provisions relative to the effect of foreign decrees 
in divorce cases. 

It will be recalled that at the 1915 session of the Leg- 
islature, Section 3895 of the Code was amended so as to 
provide for a divorce a vinculo when a wife, without sup- 
port from the husband, has lived separate and apart from 
the bed and board of the husband for five years next pre- 
ceding the filing of the bill, and has in good faith resided 
in Alabama during that period. The Alabama amendment 
of 1915 enlarges the provisions of our former statute and 
of the proposed uniform act in respect to abandonment but 
It is in no sense inconsistent with the general principles 
embodied in the proposed bill as to which uniformity in 
the several States is desirable. 

It is clear that statutory provisions should be adopted 
in Alabama providing for annulment of marriage, for the 
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reason that in many cases a decree of divorce, which takes 
effect from the date of the decree, and not from the date 
of the marriage, is inadequate. The provisions of the uni- 
form act as to jurisdiction, service, etc., are desirable, and 
it is the recommendation of this Committee that a bill in 
substantially the form of the proposed uniform law, with 
the changes above suggested, be drafted by the succeed- 
ing Committee on Jurisprudence and Law Reform, for 
submission to the next annual meeting of this Bar Asso- 
ciation for its approval and for its recommendation to the 
Legislature of 1919, for passage. Uniformity in the mat- 
ter of the laws regulating the annulment of marriage and 
divorce is necessary to the preservation of the policy of 
the several States in the matter of domestic relations. 
Unwarranted liberality in this respect in the laws of cer- 
tain of the States has resulted in an abuse of the status 
of citizenship of the State of the domicile of one or both 
of the parties. 

THE TASK FOR THE ALABAMA BAR. 

The disinclination of the present generation, too busy 
for abstract thinking, to work out for itself the over- 
whelming present reasons for maintaining the principle of 
State integrity which has formed the bony structure of 
the American system of democracy and liberty; the con- 
fusion and uncertainty in the public mind which follow 
the suspension for war purposes of ordinary limitations 
on the Federal power ; the break down of our tax system 
restricted by constitutional limitation to an ad valorem 
basis ; the tendency to forget the basic principles required 
for democratic government in a desire to further admin- 
istrative efficiency; the necessity that we should give con- 
sideration to economic and industrial adjustments, all 
place a peculiar obligation upon the legal profession in 
Alabama which can be discharged only through a con- 
structive program calling for careful thinking of a high 
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order and a propaganda comparable to the days of the 
Federalist. 



CENTRAL ADMINISTRATION, COST, AND CIVIL 
LIBERTY. 

A decided majority of those who subsequently provea 
the brilliant leaders of the Confederate forces were oppos- 
ed to active war upon the Federal government. Many held 
commissions under the flag but, as loyal citizens, they 
shouldered Southern arms when their States, through the 
constituted authorities, withdrew from the Union. After 
that, no difference in political opinion was reflected in 
their gallant action. In this great crisis now upon us there 
has never been ground for difference of opinion. The 
American government acted when no other course was 
debatable. Since that grey day in our history every dol- 
lar and every drop of blood in Alabama is, under the Con- 
stitution, enlisted for the war. Only through unqualified 
recognition of this fact, with its grave consequences, can 
the State assert in time of peace that sovereignty under 
the Constitution, which, in time of war, rests exclusively 
in the national govrnment representing all of the States. 
This is Alabama's war. Sibert of Etowah, stands near- 
est the fighting line in command of the American troops. 
Alabama boys are under arms, in camp, and on the march. 
Under Gorgas of Tuscaloosa, is the organized medical 
skill of the nation to guard the vast army now in the mak- 
ing. The Senators and Representatives from Alabama are 
voting incalculable resources in evidence of Alabama's 
part in the struggle. As a sovereign State acting through 
its representatives, Alabama is asserting its sovereignty in 
the method assured under the Constitution in time of war 
and no citizen can repudiate its action and be loyal. In 
consenting to the abrogation of local rights, to the sus- 
pension of State control over the interchange of commodi- 
ties and the agencies of transportation within her borders ; 
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in submitting to direct taxation which will cut to the bone ; 
in freely assuming her part of the burden, the State is 
not surrendering, but is asserting, her sovereignty under 
the greatest of all treaties — the Constitution of the United 
States ; is asserting the right to have her citizens protect- 
ed against murder on the high seas, to establish her right 
and the world's right to peace. To oppose these things is 
to stand in the way of the high prerogatives of the State, 
a? well as to be guilty of treason to the Nation. 

But the people should never be permitted to forget that 
these conditions arise out of the war, and are based ex- 
clusively upon the provisions of the United States Consti- 
tution relating to war. To use them as precedents or 
subterfuges for the permanent intrusion of national inter- 
ference in local matters in time of peace involving an 
essential surrender of State sovereignty would be as trea- 
sonable as to oppose the State's ready acquiescence in 
these measures in time of war. Making unfair profit out 
of war has g^ven rise to the discreditable term, "profiteer- 
ing," which is applicable whether that profit be financial, 
or political. Capital and labor and political faction should 
bear this in mind. 

The American colonies were organized by States, enjoy- 
ing their separate autonomy direct from the Crown. The 
American system is based on the administration of local 
affairs through local action. Administrative law and con- 
stitutional law have thus acknowledged the same limita- 
tions. Local self-government is an Anglo-Saxon princi- 
ple which became possible in England on account of her 
insular position, in contrast with the centralized type of 
administration forced on the free States of Europe by the 
external pressure of powerful neighbors. The surrender of 
self-government in local matters to national authority is 
justifiable only by military necessity or like emergency, by 
the fear of war, by the lack of the ability for self-govern- 
ment or the absence of a spirit of liberty. The principle of 
"local self-government" embodied in the American sys- 
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tem has been justified after too many centuries of politi- 
cal experience, by the blood of too many patriots, to be 
discarded as a trite phrase. That centralized efficiency, 
which works under a Prussian lash in Europe, is the result 
and the prophesy of War, civil or external. 

The difficulty and the danger for the American Bar to 
realize and make plain is that the fine democracy express- 
ed in the phrase "local self-government," is not only sound 
politics and the only condition to which liberty loving peo- 
ple capable of self-government should submit, but is the 
last word, in time of peace, in simplicity, efficiency and 
economy of local administration. It stands the test of 
efficiency today as surely as it responded to the indomita- 
ble demands of our political philosophers of the past. To 
surrender it for the waste, the injustice, the lack of flexi- 
bility and sympathy with local necessities and traditions, 
which is characteristic of an attempt to centralize local 
regulation would be to sacrifice the peace usages and cus- 
toms of democratic America for a condition that is the 
horrid progeny of war — ^tolerated in time of peace only in 
countries where self-government is passively surrendered 
by the people or is excluded by the fear of war. 

The mobilization of men and resources for this great 
enterprise, which has severely tested the administrative 
capacity of an Executive of consummate ability, demon- 
strates before our eyes the expediency of State lines in 
time of peace. Carried on with a democratic sympathy as 
inspiring as the forbearance, and then the determination, 
with which the nation has approached the status of war, 
we nevertheless bear witness to the waste, the unavoida- 
ble injustice in financial and physical burden, the over- 
whelming submersion of individual freedom and initiative, 
which necessarily result where a great centralized admin- 
istration is in action. 

In other times, the idea of unnecessary Federal en- 
croachment would not have required the earnest opposi- 
tion of the constructive thinkers of the nation. The civil 
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war left the Constitution unchanged in any provision re- 
lating to the limited power of the national government. On 
the other hand, ten amendments have been adopted to 
limit and restrict the national authority to the expressly 
defined powers contained in the original instrument. Not 
until the adoption of the income tax amendment were the 
peace powers of the Fedral government enlarged or ex- 
tended. That change was understood to be largely in 
form rather than in substance, permitting the income tax 
to be levied and collected directly, rather than by appor- 
tionment to the States according to population. There is 
grave doubt whether a serious mistake was not made in 
thus surrendering exclusively to the national government 
the most direct, the most just and perhaps the most pro- 
ductive item for taxation, without reservation of some 
equitable division to the States, as hereinafter suggested. 
The point here is that if the principle of local self-govern- 
ment is voted into the trash heap by the American States 
by the adoption of any amendment which fixes suffrage 
or police regulations within the States, and supports that 
assumption of power with the surrender of revenue neces- 
sary to administer it, the next step will be complete cen- 
tralization of administration and legislation, elections by 
popular majorities, reducing the smaller States to pro- 
visional vassalage, and local elections by voters whose 
qualifications are fixed by Congress. 

In recent days grave and far-reaching efforts have been 
set in motion to police and centralize the administration of 
local affairs. 

With the tremendous organization for war, with vast 
numbers of men and incalculable resources drawn into the 
Federal service, the restoration of a normal equilibrium be- 
tween State and national governments will be difficult at 
best. The treaty of peace with the Teutonic allies will find 
the United States with the greatest governmental or- 
ganism any democracy has ever known. It will require 
the combined efforts of an ultra democratic administra- 



Digitized by VjOOQ IC 



62 ALABAMA STATE BAR ASSOCIATION 

tion, and the earnest insistence of the people, awakened to 
that necessity by the constructive legal minds of the na- 
tion, to restore clearly the land marks upon which this 
government and the happiness and freedom of opportunity 
of all of its people are founded. This grave difficulty is 
being increased by the thoughtless energy of factions, 
minorities or other misguided people, who are attempting 
to force permanent regulation of essentially local matters 
by the machinery of the national government. They are 
perfectly willing to sacrifice an important principle of con- 
stitutional government to the desire for the imagined 
efficiency of a centralized administration. This, of course, 
would destroy local authority and flexibility, make it oblig- 
atory on the Federal government to enforce the same reg- 
ulation in Alaska and in Alabama and maintain an enor- 
mous and costly organization to administer the idea: all 
this notwithstanding a necessary duplication by the State 
of like agencies, responsive to local laws and better fitted 
to the local necessity. 

Much of this misguided action is being pressed under 
the false guise of military expediency ; but even before the 
entry of the United States into the present war, national 
events marked a direct channel toward an unnecessary 
and unwarranted assumption of national authority. Sig- 
nificant among Congressional enactments were the mor- 
ally commendable, but politically destructive child labor 
law, denying the privilege of interstate transportation to 
commodities produced within a State consistently with 
its laws and in no sense constituting an act of interstate 
commerce, or an act accessorial to such commerce — a law 
effectually destroying the privilege of the people of the 
several States to settle an important internal question ac- 
cording to their varying necessities. No less significant, 
and much more dangerous as a precedent because of the 
fact that its religious or factional phases prevent the peo- 
ple as a whole from recognizing its constitutional and 
political aspects, have been those acts of Congress such 
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as the Reed amendment or the proposed prohibition or 
suffrage amendments which have destroyed or propose to 
annul the policy of the several States as to police or in- 
ternal matters wholly within their jurisdiction — ^not as war 
measures, but as deliberate assertions of Federal authority 
in time of peace. The consequences of opening local poli- 
cies such as suffrage qualifications and police regulations 
to a fixed, inflexible and dogmatic federal rule would be 
an unthinkable surrender of political liberty, which it is 
the duty of the Bar to make clear to the people without 
reference to the final conclusion to be reached within the 
States upon those issues. 

The defeat of federal amendments of that character 
should be the common aim of all advocates of constitu- 
tional liberty, pitched on a plane that would exclude any 
idea of factional advantage. 

These destructive tendencies, immeasurably fortified by 
the necessarily centralized action of the nation in prose- 
cuting its part in the great war, require the profound con- 
sideration of the legal minds of America, if we are not 
to surrender a splendid system of free government, re- 
sponsive to local needs, economically administered, leav- 
ing the great fields of local taxation free to meet the vary- 
ing necessities of the people of the several States, for a 
straight- jacket of central and bureaucratic administration 
wholly unsuited to our requirements, or to our free de- 
velopment. 

A clear and solemn duty rests upon the legal profes- 
sion in America to keep alive in the consciousness of our 
people the fact that loyalty is due to the spirit of our gov- 
ernment and that the consideration to the people for their 
national allegiance is the solemn compact of the nation to 
respect the "absolute liberty of the people of each State to 
govern themslves in all their own local affairs according 
to their own free opinions and will." 

Without this assurance, it is certain that the Union 
would never have been formed, and without substantial 
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fidelity to that obligation it cannot be maintained in its 
high integrity. 

In the unanswerable logic of the statesman selected by 
the President to carry the message of democracy to the 
Russian people: 

"This country is so vast, the difference in climate, in 
physical characteristics, in capacity for production, in pre- 
dominant industries and in the resultant habits of living 
and thinking, are so great that there are necessarily wide 
differences of view as to the conduct of life; and to sub- 
ject any section of the country in its local affairs to the 
dictation of the vast multitude of voters living in other 
parts of the country, would create a condition of intol- 
erable tyranny; and to use the power of the nation to 
bring about that condition would be to make the nation 
an instrument of tyranny. It is needless to argue that 
this would ultimately destroy the nation. It is the free 
adjustment of the separate parts of our country, the un- 
checked opportunity of each community to live in its own 
home, according to its own opinions and wishes, that has 
made it possible for us to unite in maintaining the power 
of the nation for all national purposes." 

THE GROWTH OF PUBLIC EXPENDITURES. 

Of all public fiscal problems, the question of State and 
municipal expenditures is least subject to helpful generali- 
zation. The general problem of legislative waste is wholly 
administrative and beyond the scope of jurisprudence or 
the functions of this Committee, but one tendency of mu- 
nicipal financing suggests definite legislative or constitu- 
tional restriction which should be considered and matured 
in Alabama. We do not mean to suggest that, with desira- 
ble changes in the power of classification, to be referred 
to later on, our revenue should not prove adequate to a 
scrupulous administration of State government. The en- 
tire body of the people is becoming accustomed, through 
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force of current events, to unusual and direct contribu- 
tions to public necessities. Assuming a just restraint by 
the nation in the exercise of its taxing powers after the 
war, there will remain available for State and local uses 
defined channels for raising large revenues from taxation, 
both direct and indirect, for application on the constantly- 
increasing demands for public expenditures, but unless 
these demands are radically limited, or unless they are met 
by current taxation, rather than by successive issues of 
bonds, our cities will be in time hopelessly overwhelmed 
with outstanding securities and demoralized by the ability 
to pass on their waste and burdens to the next genera- 
tion. A partial remedy is the adoption of the principle of 
"pay as you go," by placing an effective constitutional or 
legislative limitation upon the issue of bonds for public 
purposes, except for works of a plainly permanent char- 
acter, or unless a specific obligation* is imposed on the 
issuing authority to amortise the issue by taxation during 
the life or usefulness of the expenditure. 

It cannot be said that there has been general waste or 
corruption in recent years in the expenditure of moneys 
realized from public securities, but municipal and State 
needs tend constantly to outstrip available resources. It 
is, accordingly, essential that the principle of current tax- 
ation on a sinking fund or serial bond basis must be em- 
ployed in greater degree, and thus operate as a restraint 
upon the people in voting bonds for expenditures which 
are experimental or are obviously not permanent in char- 
acter. 

TAX AMENDMENTS. 

The present insuperable obstacle in Alabama to perma- 
nent financial relief is that provision of the Constitution 
which deprives the Legislature of any power to classify 
property for taxation on different bases. All property 
taxes must be levied on an advalorem basis and at the 
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same rate. Taxation in some of our cities amounts to as 
much as 2.8 per cent, or more. It is obvious that interest- 
bearing bonds, bills receivable and invested securities of 
that character could not stand taxation on so high a basis, 
and that they must be exempted entirely, as at present, 
or destroyed by taxation. Numerous other classifications 
are necessary to any satisfactory adjustment. This can 
not be accomplished under the ad valorem requirement of 
the constitution, which has long since become unsuited to 
conditions in which corporate and intangible property con- 
stitutes our most valuable and extensive item of taxable 
wealth. As long as the State was exclusively agricultural, 
with property items limited to lands, slaves, and obviously 
accessable personal property, the ad valorem basis was 
fairly acceptable, but under present conditions a constitu- 
tional change is indispensable. 

The assumption by the Federal government of the power 
to tax incomes complicates a final adjustment of State tax 
systems. The elaborate machinery for levying the in- 
come tax should not be duplicated and it may be practi- 
cable for the State to use the finally accepted schedules 
filed under the Federal law as a basis for income taxation 
for State purposes, if the national government will re- 
duce its rate of levy. Inheritance taxes, which should, of 
course, find a place in any complete scheme of taxation, 
should be payable to the State, as the yield as a whole 
would be fairly even in the State and form a proper basis 
for financial estimates, whereas if payable into the county 
treasuries the resulting revenue would be subject to mark- 
ed fluctuation. The frequent difficulty of fixing the situs 
of inherited property for the purpose of taxation, sug- 
gests the one additional particular in which, theoretically, 
there might be worked out a satisfactory blending of State 
and Federal machinery; under which, for instance, income 
and inheritance taxes might be collected by the national 
authorities and equitably divided with the State. 

We do not consider this report as the appropriate place 
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for any more detailed suggestion in the broad field of 
State taxation. The items mentioned are those new fea- 
tures necessary to be borne in mind by the profession 
when the opportunity for reconstruction shall arrive. A 
change of base on many existing taxable items is, of course, 
obligatory. 

JURISDICTION AND AMERICAN INDUSTRIAL 
RELATIONS. 

It is singular that for a century and a half the Ameri- 
can people have devoted themselves to the development 
of a political democracy perfect in theory without sug- 
gesting the corollary that the final solution of the indus- 
trial question is in the direction of an economic democracy. 
This conviction, destined, in the opinion of the Commit- 
tee, to become the basis for far-reaching departures in 
the jurisprudence of industrial relations is rapidly crystal- 
izing in its economic aspects ; and, as a predicate for heavy 
draft upon the constructive resources of the legal profes- 
sion in this State, this Committee submits a brief com- 
ment on the question of industrial legislation. 

We have a fixed desire to avoid the temptation to be 
dogmatic, but the conclusion is none the less certain that 
the industrial fabric is proceeding to an adjustment which 
is as necessary as it is inevitable. Abnormal concentra- 
tion of wealth on the one hand, and an apparently unlim- 
ited ability of organized labor to direct legislation on the 
other, compels an industrial adjustment which the pro- 
fession in Alabama must be ready to meet if the State is 
to be kept free of the forces of political and social disin- 
tegration which had been put in motion in England and 
ceased only when Great Britain was regenerated by her 
own blood. 

The breakdown in our economic organization has not 
been in the individual producer: where division of labor, 
efficiency, and order, have been developed to a high de- 
gree. It lies in production, in the industry as a whole, 
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where duplication, lost motion and destructive competi- 
tion have been the rule. Industry as a whole has been 
entirely lacking in co-ordination. The result has been a 
growing annal of disaster, unemployment, and a waste as 
complete as the ravages of fire. It is now definitely recog- 
nized that some kind of centralized or industrial parlia- 
mentary control, following the lines of the German or of 
the Cartel system, but thoroughly subordinated to our 
democratic system would be beneficial, provided that any 
resulting market monopoly is not used to raise prices. 
The partial remedy against this harmful result in England 
and on the continent has been a combination of consum- 
ers in the form of co-operative purchasing societies, or 
associations for common manufacture or common sale. 
Such societies, maintained in England by the working peo- 
ple, are now estimated to embrace one-fifth of the popu- 
lation, with an annual turn over of $550,000,000. They are 
accompanied by a great variety of rural or industrial 
credit systems wholly lacking except in the germ in 
America. If our industry is relieved of the unreasonably 
narrow restrictions which force wasteful duplication in 
the guise of preserving competition, with statutory or 
practical safe-guards against the abuse of the privilege 
of agreements to avoid such waste in capital and effort, a 
constructive step will have been taken. 

This principle, long since accepted by economists, must 
be hammered into law by constructive minds in Alabama. 
Attacks on industrial progress and efficiency, such as the 
radical bill which happily failed of passage before the Leg- 
islature of 1915, are obsolete and should give way before 
enlightened study of modern economic tendencies. 

A further salutary agency which must be given serious 
consideration and ultimately some place in our industrial 
jurisprudence if we are to avoid aggressive sympathetic 
legislation, is the extension of the principle of insurance to 
the mishaps and casualties which are disastrous and un- 
forseeable by the individual, but calculable as far as the 
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mass is concerned. On this principle rests the ultimate 
happiness of the man with small resources and without 
the training or ability to make sufficient headway for him- 
self and his family to meet the innumerable contingencies 
that bring disaster and a permanent loss of self-confidence. 
This economic process is known as the "averaging out" of 
human calamity by the agency of insurance. 

The evolution of industry and its preservation from a 
socialism that is essentially destructive of individual de- 
velopments lies in the direction of democratization. For- 
tunately for industrial efficiency, and for the welfare of 
the people engaged or dependent upon industrial pursuits, 
the pendulum is swinging in that direction, and if our legal 
minds do not adhere too rigidly to Bourbonistic ideas and 
confine themselves too haughtily to precedents, our jur- 
isprudence will respond to modern economic tendencies 
just as the Supreme Court of the United States has un- 
consciously responded to the crystalized sentiment of the 
nation in overturning settled constructions of the Consti- 
tution. 

This Committee urges upon the profession in Alabama 
a recognition of the fact that the law is a part of the liv- 
ing social fabric. When the profession, with a haughty 
eclecticism, confines its interest to the substantive law in 
the abstract, and declines to recognize the public neces- 
sity that jurisprudence should descend "to the level of each 
day's common need," then it is that the profession fails in 
its purpose and invites factional legislation by organized 
interests, incapable of abstraction and pursuing a strictly 
selfish purpose. 

THE QUESTION OF MINORITY RULE. 

The final suggestion of this report for constructive re- 
flection by members of the Bar entrusted with the work of 
what may be termed constitutional jurisprudence, grows 
out of what seems to be an inherent tendency of Legisla- 
tures to respond to continued pressure of aggressive 
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minorities organized for a single purpose and disposed to 
subordinate all other public interests to that end. The 
principle of loyalty to political authority in Amreica is 
majority rule. Any deflection from that doctrine, any sug- 
gestion that minorities, factions, special interests, whether 
of capital or labor, shall be permitted to exercise a pre- 
dominating influence in the government of the majority, 
arouses a resentment that is as revoluntionary as the 
Spirit of 1776. If any tendency in the best governmental 
system on earth could be said to constitute a menace to 
our institutions, it is this problem of the successful im- 
press of minority views upon legislation resulting from 
organization to secure legislation on principles not broad 
enough to become party issues and invite a corresponding 
organization of opposition. Until the successful minority 
of Amreican manufactures became so aggressive in tariflF 
differentials as to force the tariff as an issue before the 
people, the minority had its will, and its momentum once 
established carried on for many decades. Similar in- 
stances have been multiplied in recent years: the singu- 
larly effective power of labor, frankly organized, not for 
the general welfare, but to stress a specific interest, and 
the profound and coercive influence upon legislation of 
the earnest and capable ranks organized on other single 
issues, such as suffrage and prohibition, and recognizing 
no other legislative necessity, demonstrate the efficiency 
of organization in directing legislation, and form the basis 
for the suggestion that to avoid permanent divisions of 
our people, as well as reactions which mean loss motion, 
friction, and a subordination of political efficiency, there 
should be some method short of the unlimited referendum 
to let the majority indicate its conclusions on questions 
coercively pressed upon the Legislature by organized 
minorities. 

This report is respectfully submitted with the knowledge 
that the members of the Bar will do their part in the im- 
portant work of general and constitutional jurisprudence 
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ahead. The chairman, in justice to the other members of 
the Committee who have not had the opportunity of dis- 
cussing these suggestions before the meeting, must as- 
sume exclusive responsibility, with the hope that these 
views are not out of line with the sentiments of the Ala- 
bama Bar. 

Respectfully submitted, 

FORNEY JOHNSTON, Chairman. 



The President: 

I overlooked the fact that when we adjourned for lunch- 
eon the discussion of Mr. Ullman's paper was postponed 
until after reassembling. I now offer, before we take up 
any further business, an opportunity to any of the mem- 
bers present who may desire to comment on the able pa- 
per read by Mr. Ullman under the rule of ten minute 
speeches, the whole debate not to exceed one hour. 

Mr. Latady: 

Mr. Ullman's paper is an exemplification of the old adage 
that a man's whole happiness comes of his own greatness, 
what he thinks of his merits. If a man places an estimate 
of his deserts at nothing, he has the world at his feet. I 
had no idea that people could be so happy with so little. 
We have no coal, we have no iron, we have no cotton, we 
have no sense, we have no education — ^the gentleman omit- 
ted to say we have no whiskey. May we duly thank the 
Lord that we have no taxes. Personal experience only is 
to be included. Which reminds me that a few years ago 
when the tax commission started in Alabama an old gen- 
tleman came into town and said this tax commission is 
the greatest thing the State of Alabama ever had. I 
thought they would all come around to find out whether 
I paid enough taxes, but this year the commission has 
found 1500 sheep I did not know I had. Gentlemen, point 
them out to me, I will be glad to pay taxes on them. Really 
to listen to the statistics that we have been piling up in 
the State of Alabama, they ought to be spread broadcast 
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so people will come here and be happy on so little. Surely 
if ignorance is bliss 'tis folly to be wise, and I am opposed 
to any change in the present system. 

The President: 

That is very nice, we are all edified by the gentleman's 
speech. If other gentlemen desire to be heard we shall 
be glad to hear from them. It is well that these papers 
should be discussed or criticized, or in any other way. 

Mr. Whitaker: 

Ideas have been brewing in my mind for several years. 
I am not sure it behooves a comparatively young member 
of this Association to make criticisms; but to put it an- 
other way, that it sometimes happens that a man coming 
into a business or organization with a fresh mind, so to 
speak, can see things that those travelling in the rut for 
years do not notice. Just as most improvements in farm- 
ing methods, for instance, have been made not by the pro- 
fessional farmers, but the men who came from the city 
or town who make it a study. If I may make a few crit- 
icisms in that light, it seems to me that we do not accom- 
plish what we ought. An organization composed of the 
men who belong to this organization, embracing the best 
brains of the State of Alabama by natural qualities and 
training it seems to me ought to take more active part in 
the framing of our legislation particularly at the present 
time and the years to come in the immediate future. The 
whole world is going through an economic ,social and in- 
dustrial change, as Mr. Johnston's paper suggested. The 
mass of bills passed by the last Legislature, particularly 
the bills made out to reform legal procedure and adminis- 
tration of justice, show that the public today are demand- 
ing some sort of reform. Now the lawyers as a body are 
better trained than any other body of our citizenship for 
directing that. The mass of decisions which our Supreme 
Court has handed down in recent years construing the 
legislation of our State, shows to me the necessity for 
drastic reform of the Legislature. Our last Legislature 
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with the best of intentions attempted too big a job, they 
bit off more than they could chew, and it remains to be 
seen just how much of that reform in legal procedure is 
to stand, how much of it is going to accomplish the pur- 
pose for which it was made. That Legislature attempted 
what, so far as I know, was an innovation in travelling 
around the State during the recess getting suggestions 
from the public and lawyers as to reform, but in the lim- 
ited time which they had all that they could do was just 
to add something. Legislation such as they attempted and 
did pass ought to be carefully considered, and if approved 
should be spread broadcast subject to criticisms from all 
sorts of people. No one man can suggest legislation of 
that character; some of us have a faculty of thinking up 
those things, others of putting them in concrete form 
which will say what it means and means what it says 
without future wrangling^ as to construction. It takes a 
trained mind to draft accurately legislation, and no body 
of men in this State possess that training except the law- 
yers, and it seems to me, therefore, that as a body we 
have not taken an active enough part in the drafting of 
essential legislation. Of course it is impossible for every 
detail of legislation to be submitted to criticism, but the 
'main bills, bills for instance the Workman's Compensation 
Act, and the reform of court procedure such as our last 
Legislature attempted it seems to me could and should 
be framed by the lawyers, and as Mr. Johnston's report 
suggested, if the next committee prepare a bill regulating 
marriage and divorce — there is a great deal of that sort of 
legislation that could be prepared by committees of this 
Association. They should be prepared at one meeting and 
submitted to the next meeting for criticism and sugges- 
tion, maybe referred to another committee, and then by 
the time the Legislature comes we would have something 
worth submitting, and if the full force of this Association 
could be united upon such legislation it ought to be passed. . 
With that in mind, I want to offer a resolution : That the 
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Committee for the ensuing year on Jurisprudence and 
Law Reform when they have drafted the act for regula- 
tion of marriage and divorce, at the expense of this Asso- 
ciation have copies of that act printed and mailed to the 
various members of the Association at least thirty days 
prior to the next meeting so the members can have that 
act in mind and have an opportunity to study and criticize 
it. I therefore make the motion, that the Committee for 
the ensuing year, if they deem it advisable, have copies 
printed and mailed to the members of this Association at 
least thirty days before the next annual meeting of the 
Association. 

Judge Clayton: 

I beg the indulgence of the members of the Association 
for a few minutes. The gentleman who has just taken his 
seat uttered some observations which are in their nature 
strictures upon the last Legislature. I did not take the 
floor to combat the popular disposition to criticize our 
Legislature. However, we ought to give the Legislature, 
particularly the last Legislature, credit for some good 
things that were accomplished and others that were at- 
tempted. I have some sympathy for a member of 
the Legislature of Alabama because in my younger days 
when I did not know very much I was unwise enough to 
be a member of the Legislature of Alabama myself. Some- 
thing can be said in mitigation of their sins of omission 
and commission. In the first place the Legislature is al- 
lowed a very short time for consideration of important 
matters. Then, each member of the Legislature, I take it, 
has considerable local legislation to handle, matters con- 
cerning his immediate constituency. And again, aside 
from the shortness of time there is the lack of just com- 
pensation. That brings about the character of the per- 
sonnel of the Legislature very largely. You will find 
sometimes a very capable legislator there, and sometimes 
a very able lawyer, but as a rule when you find a 
man of unusual capacity in the Legislature he has not 
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gone there out of any sacrificial spirit, but he has gone 
to take care of some particular interest. Of course 
sometimes good men do go there, men of ability and ca- 
pacity who do not go to serve special interests. Yet 
I would not make any criticism of a legislator who goes 
there to take care of a particular interest because we live 
under a popular representative form of government, and 
every man and every interest is entitled to a "fair show 
for his white alley," and I make no criticism for that. But 
sometimes it is carried a little too far in our Legislatures 
and in the Congress of the United States. By way of di- 
gression, I remember some years ago at Washington 
there was a gentleman who was said to be the represen- 
tative of the Bagging Trust, a very fine man and 
he appeared before the Committee to argue in the interest 
of the bagging industry whenever that subject came up. 
At the next session of Congress he reappeared, but as a 
member of the House of Representatives and not in his 
former capacity. So if Alabama has been guilty 
of that sort of thing, she has not been without example. 
This thought ought to occur to the people of Alabama, that 
the personnel of their Legislature averages just as high, 
and higher too, than they seem to be willing to pay for. 
Of course you can go into any community and find a cheap 
lawyer to take your case for a few dollars in cash, pro- 
vided you will throw in your Barlow knife or some other 
convenient small property. Of course, the sensible man 
will go and employ a reputable lawyer like our friend Sims 
or Ad Smith and pay him a reasonable fee. Now I am not 
going to mention names, but I have in mind some members 
of the last Legislature who would not be intrusted with 
any important matter at home, and yet the people at home 
sat down and let the incompetent and unworthy go to 
the Legislature at Montgomery, and then you and I and 
all the people have to do the best we can. So much 
for our Legislature. It has done about as well as 
the people of Alabama have been willing to pay for. Then 
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the shortness of time for legislative work handicaps 
them. 

The idea in my mind when I arose was to mention some 
of the things that the last Legislature did, not to mention 
all the good things that they did because that would tres- 
pass too much upon your time. Take the matter of expert 
testimony in the comparison of handwritings. Our Leg- 
islature of Alabama caught up with the procession in many 
States of the Union, and with some of the courts State 
and Federal. Some of the Federal Courts did it without 
congressional enactment, but Congress did so enact as to 
allow the jury to examine and compare proved or admit- 
tedly genuine handwriting of the accused with the writ- 
ing in dispute instead of leaving it to the opinion of some 
expert. As lawyers we all know the danger of depending 
upon expert opinion testimony as to handwriting — ^you can 
hire too many experts. The Legislature of Alabama fol- 
lowing Congress has abolished the rule that obtained in 
Alabama and many other States, and has allowed the jury 
to see the disputed handwriting and form their own 
opinion ; and why should they not ? Now as to the matter 
of reform of judicial procedure. We all know what our 
substantive law, the application of common law principles 
to our growing society and our industrial life, the applica- 
tion of old principles to the new condition is sometimes 
best had by way of legislative enactments. The people 
all demand that our substantive law keep up with the de- 
mands of this progressive age, and the legislator gen- 
erally attempts to do his part in this respect. But the peo- 
ple are not acquainted with the adjective law. It is only the 
lawyers who are acquainted with that branch of the law. 
Therefore, it is incumbent upon the lawyers to see that the 
adjective law keeps pace with modern development so that 
court house business may be dispatched as speedily and as 
economically as possible. With that view in mind I want 
to commend Brother Davis here, who was a member of 
the last Legislature, for an excellent act, and I would that 
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it had passed as he presented it originally, that had for 
its object to authorize by positive law, the Supreme Court 
of Alabama to make rules governing procedure in our State 
Courts. That is not an untried field in legislation because 
we know that the Supreme Court of the United States was 
authorized by act of Congress to make and formulate rules 
governing, equity cases, and we know that it is a part of 
the procedural law of the country and has simplified the 
trial of equity causes very much and rendered the admin- 
istration of justice in equity causes with Federal Courts 
easier than if these rules had not been made. Now 
then the American Bar Association, as those of us 
who are members of it know, has endorsed a bill to 
allow the Supreme Court of the United States to formu- 
late and promulgate rules governing procedure at law. In 
accordance with that idea, my brother Davis as Chairman 
of an important committee in the last Legislature formu- 
lated his bill and introduced it, and if that bill had been 
passed as its author wanted it to pass the Supreme Court 
of Alaban^a would have simplified the rules of procedure 
and practice very much. But what was the fate of that 
bill? When it was about to be enacted into law, at some 
time in the proceeding, some man offered an amendment, 
which was adopted, in the very end of the bill, in the tail 
of the bill, that in effect defeated the whole purpose of the 
bill — ^provided that nothing in this act shall be so con- 
strued, I think that is about the language, as to authorize 
the Supreme Court of Alabama to make any rule in con- 
flict with any statute of Alabama. That emasculated the 
whole law, because the Supreme Court was required to 
recognize as of force all of these statutes, all of the archaic 
rules provided for by statute. It was, therefore, rendered 
impossible to formulate satisfactory rules of procedure 
governing cases at law. The act is so unworkable that 
the Supreme Court of Alabama, so far as I know, has 
not attempted to do anything under it. I want to com- 
mend our Brother Davis for that act, and in the next Leg- 
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islature if he can get that bill passed stripping the fatal 
provision from it, we can have a law that will do very 
much towards simplifying our procedure. 

I beg your pardon, Mr. President, for intruding my 
views, but I felt that I owed that much to Brother Davis, 
and perhaps something to the last Legislature. 

Mr. Fitts: 

I desire to approve very largely what Judge Clayton has 
said and to speak more broadly upon the subject of our law- 
yers in Alabama as compared with other sections of the 
country. Our Bar Association for many years has had the 
habit of self-introspection, and criticisms are made of the 
condition of affairs in Alabama, but the more I go abroad 
the better prepared I am to say that the lawyers of Ala- 
bama are the best lawyers in the United States. In addi- 
tion to that, our Legislatures compare favorably with any 
legislative body in the United States. I think that they 
compare favorably with the Congress of the United 
States, and if we could secure prompt legislation, more 
frequent assemblies of the Legislature with somewhat 
longer time to thresh out and adopt matters coming be- 
fore them, that would be a great advantage to the State. 
I think in four or five years from now Alabama will be 
one of the most forward-looking States so far as the prac- 
tice of law is concerned, for attorneys in the preparation 
of cases ; the ability of nisi prius judges and the ability of 
attorneys to bring their cases to trial; and I say in this 
respect they are superior to the lawyers I have met any- 
where in the United States. When it comes to the prac- 
tice and procedure in the Federal Courts in Alabama, and 
with respect to the three Federal Judges, and the conduct 
of affairs in the three Federal Courts, I can say that they 
take rank among the first in the United States. When it 
comes to the Supreme Court of Alabama I am going to 
deal with equal candor. The Supreme Court of Alabama 
is not measuring up to its high estate. That is true, and 
it is true largely because of adhering to a system of pro- 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL MEETING 79 

cedure within the court that is absolutely ruinous to the 
usefulness and proper function of any court of last re- 
sort in any country. I have no criticism to make with 
respect to the body of men who at present constitute the 
Supreme Court of Alabama. They are men of good ability, 
but under the system by which they proceed to dispose of 
cases on appeal in Alabama there can never be a satisfac- 
tory result. The Appellate Courts in other sections of this 
country, both State and Federal, regard the system that 
prevails in the State of Alabama when described to them 
as simply a relic of a by-gone era. A judge of a court of 
last resort, when he gives an opinion, ought to be able to 
state his case orally, and to state the principles that he is 
deciding and the reasons upon which he is deciding; he 
ought to state the findings of the court and the reasons 
of the court, and no court of last resort can do that until 
they have debated that case among themselves. If we 
continue in the State of Alabama to have a one- 
man opinion, we can never lift the opinion of the Su- 
preme Court of Alabama to that position which they for- 
merly occupied and which they ought to occupy among the 
decisions of this country. The way that opinions are writ- 
ten and arrived at in other jurisdictions is for every mem- 
ber of the court to participate in the decision of the case, 
and the judge who renders the opinion is ready and able 
to state it orally from the bench, and state wherein his 
brothers differ and dissent from it. The idea of a decision 
of the Supreme Court of the United States being render- 
ed without an examination by the court, without the court 
knowing the details, without each and every man having 
discussed it with every other man on that court, is simply 
unheard of and unknown, and such procedure could not 
maintain any standard. Take the Appellate Courts, Federal 
Courts throughout the United States — they hear the argu- 
ment, discuss the case, and come back to the court every 
man acquainted with the case, every man knowing what he 
has decided and prepared to state it. I tried the Quaker 
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Oats case in Chicago before a court made up of three able 
judges. There was discussion for three days, and at ad- 
journment on the third day they said we will decide this 
case at 11 lo'clock tomorrow morning, and at 111 o'clock 
they came as a divided court, but every man prepared to 
state what he knew about that case and where he differed 
with every other man, and each knew every intricacy of 
that case. 

The Supreme Court of the United States takes a case, 
they try it in the consultation room, and when 
they deliver the opinion every man knows the case, knows 
the record, and the man who renders the opinion of the 
court can state it orally, knows every phase of the case, 
so a watchful and prepared and up-to-the-moment bar of 
the county can observe whether he sees and understands 
that case. Now, if it be true that in the Supreme Court of 
Alabama there is a large number of cases that are so rou- 
tine in their character, so of the ordinary in their nature, 
so uninteresting in their law points — although every case 
is interesting to the lawyer or to somebody, and a law- 
yer's lawsuit is as close to him as the garment he wears ; 
he is interested in it beyond measure — but if it be true that 
there are a large number of cases so of the ordinary that 
they stand apart and they are to be written and decided 
as a one-man opinion, then they ought to be put aside and 
treated in that way. But the important cases, it seems to 
me, ought to be listed for oral argument, the arguments 
ought to be heard, the court ought to sit there and under- 
stand the case as is done in the Federal Courts of the 
United States. They ought to become a debating society 
among themselves to know the intricacies of the case, and 
when they come to giving the decision it ought to be the 
decision of the entire court, every man understand what 
he is deciding and what is being written and what principles 
of law are being decided. Until we get out of the rut in 
Alabama, and escape having the court go along and deliver 
a one-man opinion, we will never lift the standard of the 
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Supreme Court of Alabama back to that high position 
that prevails in the other States of the Union where they 
have long since thrown to the scrap heap this old system 
of one-man opinion. It is inconceivable to me that the 
judges themselves do not see and realize that they could 
do more credit to themselves, more credit to the court, 
more credit to the law, and raise and elevate the standard 
of the State by changing the system under which they 
decide cases in the Supreme Court of Alabama. I think 
with that single, solitary criticism we can look about us 
and say that there is nothing the matter with Alabama. 
When I heard Mr. Ullman's paper that we are the lowest 
in everything, that we cannot even grow cotton, that the 
taxes seem to be pretty high here, but he says they are not 
high enough, and when I saw his great big system of tabu- 
lating to show in what bad condition we are, it did never- 
theless occur to me that Alabama is in a pretty good con- 
dition, that it ranks pretty high when compared with the 
other States and the other lawyers with whom I come in 
contact. Then I heard Judge Clayton come to the defense 
of the Legislature of Alabama. I believe that his remarks 
are timely and well taken. When I remember the char- 
acter and ability of the lawyers in Alabama, the way in 
which cases are prepared, the way in which the principles 
of the common law are known and understood, the way in 
which the separate equity system which is the very breath 
and inspiration of a true administration of justice has been 
maintained and kept apart in its old original powers in Ala- 
bama, I was thankful that Alabama had not degenerated, 
thankful that the attorneys by whom the law has been 
practiced have kept up, thankful that I can say conscien- 
tiously after having been in other States and seen the best 
lawyers in other communities, that the Alabama lawyer 
compares more than favorably with any lawyer in any com- 
munity in the United States; but I do think that I would 
be neglectful of this occasion and opportunity to point out 
what I believe is a great error in the way the Supreme 
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Court destroys its fair name did I not mention to the Bar 
Association the fact that I do think and believe that we 
can never have the decisions of the Supreme Court what 
they ought to be, never have the personal delving into 
each case which prevails in other Appellate Courts, until 
they come to another and different system of handling ap- 
peal cases. When that is done, and a few legislative en- 
actments made, Alabama will be one of the most progres- 
sive States in the Union. While it may be well to point 
out our defects and crudities which we otherwise might 
not see, I do not think when compared with other States, 
that we lose anything, or have anything to blush for or to 
be ashamed of when the comparison is instituted, Mr. 
President. 

Mr. W. C. Davis: 

I desire to say a very few words. I thank the gentlemen 
for what they have said in defense of the last Legislature. 
The last Legislature tried to do some things and failed, 
but that is no reason why what we did do should be over- 
looked. It is not necessary to call to the attention of law- 
yers the fact that in this State the law provides for a 
meeting of the Legislature only once in four years, and 
then limited to a fifty day session. 

In normal times more questions are brought before the 
Alabama Legislature than are presented to the American 
Congress in the same four years, although it is in ses- 
sion practically all the time. I have been very much im- 
pressed by one suggestion which has been made, and that 
is that proposed legislation be considered in advance of the 
meeting of the Legislature ,carefully considered by com- 
mittees representing the Alabama Bar Association with 
the view that the matters may be brought to the atten- 
tion of the public, especially that bills may be drawn so 
as to comply with the somewhat technical provisions of 
our Constitution. I shall not undertake to discuss in a 
general way what I shall undertake to do. I have merely 
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a request to make. I have been down there enough, and 
it has become rather a serious question with mt. I know 
there are a great many critics in the State, and it is a some- 
what chronic habit to criticize and cuss the Legislature, 
and a great deal of it is deserved, no doubt. The idea pre- 
vails that the lawyers are doing it all. You members of 
the Bar who want to criticize and reform us get patriotic 
enough to run, go down there the next time and come back 
after you have done your best and you will have sympathy 
for Mr. Carmichael, Col. John, Mr. Carnly and other 
gentlemen I see around here. I am satisfied it will have 
the effect of curing the spirit of criticism somewhat. It is 
a consolation to some of us, it is a matter of pride, that 
today, about eighteen months after the Legislature has 
adjourned, and after the bills that we did pass, and all we 
recommended did not pass — and I want to say just in that 
connection that Judge Clayton is mistaken about the bill 
that he referred to as being my bill, it was not my bill, but 
Committee bills, bills of the Judiciary Recess Committee 
consisting of nine members ; all of the members agreed as 
to most of the bills, and eight agreed as to every bill that 
was reported. I want to say this, that it is a matter of 
pride to some of us, eighteen months after the Legislature 
has adjourned, and the bills gone into effect, there is not a 
congested docket in Alabama. Here in the City of Bir- 
mingham we were told there were ten thousand State 
cases on the docket, and this year there was one thousand. 
I don't know how many you have now. I heard a great 
deal about people being in jail here and all over Alabama. 
I have not been hearing much of the jail question recently. 
I believe in addition to what we gave in help to the judi- 
cial system, we gave the Chief Justice of the Supreme 
Court the power to direct judges, and in that way double 
up wherever there was a congested docket, that it has had 
a beneficial effect and is going to continue to have a bene- 
ficial effect of giving an early trial in Alabama, and that 
was not the case when we undertook to pass those crude 
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bills, but the best we were able to do in the limited time 
we were allowed to consider them. I can say fdr the mem- 
bers of that committee, that I do not believe that a body 
of men ever acted more diligently than they did during 
that recess, it worked daily and at night. We did the best 
we could, and I am glad that as time passes I feel assured 
we shall be better pleased with the record being made. I 
am serious in the suggestion that many lawyers in Ala- 
bama, if they will stop long enough and be patriotic 
enough to become members of the next Legislature, it is 
a fruitful opportunity for work. You can take a new crowd 
selected from this body and when you come back two years 
from now you will have some of the same troubles. It is 
not the work of one Legislature, but perhaps of a genera- 
tion. We have made an advance in any event. 

Mr. Alex D. Pitts : 

To sit and listen to the remarks made before this As- 
sociation you would come to think that it was a sin to be 
a member of the Legislature, and I have been one, I have 
been there a good many times, and I think we have about 
as good laws as any State in the Union. What is the mat- 
ter with our practice, with our code of procedure ? Wherein 
can it be much bettered? When you criticize give us the 
remedy. Haven't we almost the same rules of equity as 
in the Federal Court? Haven't we the simplest forms to 
practice by? I have heard it said that ours was a mon- 
grel bird, but where is anything more simple? Let 
a man try to draw an indictment in a Federal and State 
Court; let a man start to see how he can draw a bill in 
equity. It is just the simplest thing. To the Honorable 
Chancellor So and So : Honor be to thee — and then state 
the case. It would look to me like that the people in this 
room would criticize the Lord's Prayer and file a demur- 
rer to it! I want to say that I do think that the general 
court bill deserves the commendation and the praise of 
the whole people of the State of Alabama. I was told 
the other day that in Dallas County for the first time in 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL MEETING 85 

twenty years there was not a single negro in jail. 

A voice: They have gone off! 



^No, gentlemen, they have gone to the chain gang and 

gone to the dirt roads in Dallas County, and we have the 
best roads in the State as the result of it. Men get up 
here and tell you about a few people in the Legislature, 
and the hard times and all of that, and yet they won't go 
themselves and sit down and criticize the fellows who do 
go. When we come to the remarks made by my friend, Mr. 
Fitts, it is very doubtful whether he is right or not. We 
have had the same system of considering cases in Ala- 
bama that was in vogue when the grandest jurists that 
the world ever saw, when Justices Stone and Brickell 
handed down decisions, they stood as high as any court in 
the United States, and the cases were considered just as 
they are now. That question has been up before the Leg- 
islature as to whether a rule on it should be made. After 
discussion it was left to the Supreme Court itself. While 
I am aware I do not look upon the Supreme Court Judges 
like I used to look upon them, but I do not look upon our 
Presbyterian preachers like I used to look at them, but I 
do think that this Bar Association instead of sitting down 
liere in criticism that we ought to be saying something 
better of the people who did the best they could. I do not 
know whether it would be better for the Supreme Court 
to have discussions before or after, but I know that I have 
been to Montgomery and tried to see one of the judges 
and they always told me that they were in consultation. 
How they discuss it I don't know, but to hear the Su- 
preme Court Justices tell it they work themselves to 
death in consultation. It is not in the matter of the way 
in which they write the decision, but in the consultation. 

The President: 

I think probably the members of the last Legislature 
were a little bit too sensitive about criticism. I do not 
think there has been anything said here today that struck 
me as being in criticism of the work of the Legislature. 
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Personally, I think the Legislature has done excellent 
work in a great many respects, with the limited time that 
they had in which to do it. Now as to the suggestion that 
the Bar Association devote time to the consideration of 
general legislation. If we attempted at the annual meet- 
ings to take up questions of general legislation we would 
have to stay in session more than fifty days to formulate 
bills to present to the next Legislature. We might, and 
it has been the custom of the Association where a mem- 
ber of the Association thought it of sufficient importance, 
or the Committee on Legislation saw proper, to formulate 
any act of general importance for consideration by mem- 
bers of the Bar, as suggested by Mr. Whitaker they would 
oflFer a bill for consideration to the Association and at that 
meeting or the next meeting it would have the approval 
or fail to receive the approval of the Association. That is 
the only way that we can evolve any legislation. With a 
membership as scattered as this is, it is impossible to do 
more than discuss measures at the annual meetings, to call 
attention to them. This is a seed bed, we plant the seed 
and they have to germinate, and by the time the next 
Legislature meets some bright member will have some- 
thing to suggest. I do not think any criticism of the Leg- 
islature has been made today. There are some few 
facetious remarks always — ^it would not do to deprive us 
of the fun of saying things about each other that we da 
not mean. I do not think that anybody has attempted to 
criticize the last Legislature. 
Mr. W. C. Davis: 
I have not understood anything that has been said as 
criticism. I believe in criticism, I am not sensitive about 
it at all, and it was not on account of any sensitiveness on 
my part that I arose. I would not have arisen but for the 
fact that I was given credit for a bill when I was not en- 
titled to the credit accorded. I do not understand that 
there has been criticism, and I think criticism is proper, 
and what I said about criticism applied to that chronic con- 
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dition of criticising everything that is done. I think what 
the Legislature has done has received exceedingly fair 
treatment at the hands of the people and Bar of Alabama. 

Mr. Johnston: 

If I may be permitted to close the discussion, which I 
do not think my paper started, I did not interpret some of 
the remarks as criticisms of the work of the Legislature 
in our peculiar field, I do not think it would be in mat- 
ters of general legislation, but I am afraid it has been 
given that tendency, and I would ask the indulgence of the 
Association to an omission, an oversight of mine, which 
induced me to attempt an analysis of the judicial system 
as revised by the last Legislature, and to draw my own 
conclusions for the benefit of the Association, and I had 
prepared my paper along that line. When I ascertained 
my oversight that there was a Committee on Remedial 
Procedure, and in that I might not encroach upon their 
functions, I withdrew it and reported the paper myself 
yesterday. I want to say in justice to the Committee on 
Judiciary that it would be impossible for this Association 
with the utmost diligence upon its part which we could 
expect to bring to bear on matters of that sort, to hope to 
improve on the work that they did, and with the oppor- 
tunity that they had. We must bear in mind that they did 
not have a new system to inaugurate; they were con- 
fronted with what was a hot spot. The fact that they ac- 
complished so much the unification with a head and the 
ability to carry it on, I think what they did is a monument 
to their patriotism and ability, and I should be reluctant 
to think that any paper of mine had inaugurated anything 
that could be construed as a criticism. My only recom- 
mendation was not a criticism, they had gone as far as 
they could in unifying the system. My judgement is that 
they have not only improved it but it has stood the shock 
of change, and my only suggestion was that they go fur- 
ther in solidifying the system as a single co-ordinated 
articulate body for the judicial administration of Alabama. 
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I do not think, under the circumstances, that their work 
could have been improved by referring the matters to this 
body in any other way than they have themselves acted. 

The President: 

The next order of business is a Paper by Wm. H. Arm- 
brecht, Esq., on "The Duty of the Older to the Younger 
Members of the Bar." 

The Secretary: 

I have a telegram from Mr. Armbrecht which states 
that he is detained in Mobile today. I suggest, Mr. Presi- 
dent, that as Mr. Armbrecht may come while the Associa- 
tion is in session, that the reading of his paper be post- 
poned for the present, and if he does not appear during 
the session, that the paper be received and printed in the 
proceedings. I make that as a motion. 

Motion adopted. 



THE DUTY OF THE OLDER MEMBERS OF THE BAR 
TO THE YOUNGER MEMBERS OF THE BAR 

Mr. President and Gentlemen of the Alabama Bar Asso- 
ciation : 
I trust that the members of the Association will not 
jump at the conclusion that it is my purpose to read the 
older members of the Bar a lecture about a supposed fail- 
ure on their part to do all they could have done to aid the 
younger members of the Bar, or to give them a schedule of 
their duties to the younger members of the Bar, or to map 
out for them a course of conduct with respect to their re- 
lations with such younger members. This is not my pur- 
pose. I hope only to give expression to some common 
place thoughts that have doubtless many times recently 
occurred to all of you. What I shall say, I know may 
seem to most, if not all of you, to be extremely trite, and 
hardly worth saying, but if, perchance, it causes any one 
member of the Bar present, to so recall an oft recurring 
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thought in such a manner that the thought is galvanized 
into action, the rest of you may feel as well repaid for 
the time you take in listening, as I shall feel for the time 
I take in speaking. 

We all of us realize that we are living in one of those 
periods in the history of the world, which, for want of a 
better term, are called "Epochal." Every once in so often 
the development of the human race reaches such a stage 
that all the worst passions of men run riot, the ordinary 
machinery of governments breaks down under the strain, 
and men and nations and this machinery are cast into the 
fiery furnace of war, to be refined and molded anew. This 
is the age of destruction. All bonds of restraint are 
broken. Precedent and limitations upon the power of the 
responsible heads of government are set aside — the indi- 
vidual is submerged. In such an age we live. 

When the war is over, and men — the survivors — emerge, 
hardened and chastened and refined by fire, they set about 
to restore civil governntent. Then the era of reconstruc- 
tion and readjustment comes. In that age the younger 
members of the Bar will live. 

In the present, those of us who, like myself, have reached 
or have almost reached the age when we can be of little 
service in war, have a part to play, which, though it is 
inconspicuous, — does not occupy the center of the stage, 
and must be played in the wings or even behind the 
scenes, — is just as important as the more conspicuous 
parts which have been played, and will be played, upon 
the battle fields of Europe. What is that part? It is to 
aid in preserving so much of our present machinery of 
government as has and will demonstrate its right to be 
preserved, and to use our utmost endeavors to see that 
our younger brothers of the Bar are fitted to play their 
parts in the era of reconstruction. 

Let us not deceive ourselves by thinking that either our 
government or the government of any nation on the face 
of the globe will, when this war is over, be the same gov- 
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ernment that existed on the 4th of August, 1915. Each 
land will know a change, and whether that change shall 
be for the better or worse, will depend, not so much upon 
the issues of battle, as upon the courage, ability and con- 
secration of the lawyers of those respective lands, who 
live and play their parts during the coming era of recon- 
struction. 

You and I have seen in the past six months much change 
in the theories of government of the United States. We 
have seen Congress readily and properly confer upon the 
President of the United States, powers which no states- 
man would, two years ago, have dreamed of conferring 
upon him. This has been done before. It is always done 
in times of war and stress, when the nation is facing a 
great crisis. Each time, in the past, the power thus con- 
ferred has in some measure been recalled, but never in 
exactly in the same measure as it was given. Theories of 
government that, in '61 were considered only as the neces- 
sary concomitants of war, and, therefore, only temporary, 
have becomie permanent. 

When our Union was formed, the dominant thought was 
the preservation and protection of the rights of the indi- 
vidual, and the powers conferred upon the general gov- 
ernment were only such as were, at that time, deemed ab- 
solutely necessary. Most of those statesmen who domi- 
nated the convention which gave birth to the Articles of 
Confederation and the Constitution of the United States, 
placd the protection of the rights of the individual 
above the duty of each individual to the general public. 
This was natural. People were few, were widely scat- 
tered over a vast expanse of territory. They were accus- 
tomed to every man taking care of himself, and protecting 
his rights to the bitter end, if necessary. They had suf- 
fered from the arbitrary exercise of power by a prince in 
a far away land, who was unfamiliar with the conditions of 
life surrounding them, and had little concern in their wel- 
fare. They felt that they had suffered from too much gov- 
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ernment, and determined to give the Fderal Government 
as little power as possible. We all know how this individ- 
ualistic idea has slowly but surely given way to the idea 
that the welfare of the many is paramount to the welfare 
of the individual. We know how Marshall breathed 
the breath of life into the Constitution. We have seen the 
constant increase of government control over all the mani- 
fold phases of human activities. All this is the work of 
the lawyers of the country — lawyers in Congress, in the 
Legislatures, on the Bench and in the Courts. They have 
taken the rough working parts, forged in the furnace of 
war, and machined and finished and fitted them into the 
machinery of government as we know it today. 

However difficult has been the task, and however benefi- 
cient has been th'e result of labor of the lawyers of yes- 
terday, a more difficult task and a more glorious oppor- 
tunity awaits the lawyers of today and tomorrow. 

Today the United States with the most Democratic gov- 
ernment on earth, where the rights of the individual have 
been accorded the first consideration, when the common 
good has sometimes been sacrificed to protect the liberty 
of the individual, is engaged in a struggle for its very ex- 
istence. Its enemy is probably the most autocratic gov- 
ernment on earth, where the right of the individual has 
been to the highest degree subordinated to what is, by that 
government, conceived to be the common good. It is prob- 
able that neither the excessively paternalistic govern- 
mental system of Germany, nor the excessively individual- 
istic governmental system of the United States will be suit- 
ed to the conditions which will exist after the war. 

Upon the lawyers of tomorrow will devolve the duties of 
shaping a system of government more suited to the needs 
of the people. He will be concerned less with the rights of 
individuals — ^he will think more of the duty of the indi- 
vidual to the state and to society. He will seek to estab- 
lish an ideal government, suited to the needs of all the 
people at all times — in times of peace and in times of war» 
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He will fail, as all others who have faced that task before 
have failed. But the measure of his success — ^the nearness 
of his approach to his ideal, and the strength and perma- 
nence of the structure which he will rear, will depend upon 
the ability, the energy, which the lawyer of tomor- 
row brings to the task, and to the ideals which possess 
him. 

What the lawyer of tomorrow will be, depends upon 
what the lawyer of today does for the lawyer of to- 
morrow — what his ideals will be depends upon what our 
ideals are. 

If we look upon our calling only as a means of liveli- 
hood, if its one and sole object is to settle the disputes 
which arise every day between individuals with respect 
to the enforcement or protection of their rights, and the 
collection of fees incident to such settlement, then that 
conception of our calling will be the ideal of the younger 
member of the Bar, and when this time of construction 
comes, as it surely will come, he will be as little prepared 
for this task as we are for the present period of battle. 

If, on the other hand, your ideals and mine are pitched 
upon a higher plane; if we feel that we are members of 
a profession and not artisans in trade, and that because 
of our peculiar training, and, I trust, peculiar abilities, 
there are peculiar responsibilities resting upon us, and we 
endeavor to promote the growth of these ideals in the 
younger members of the profession, we shall, when the 
time comes, have a force of men learned in the profes- 
sion, ready, able and willing to solve the problems which 
will force themselves upon us at the close of the war. 

I fear I am not stretching the truth when I say that in 
the soft and easy times of the past thirty years, most of 
the members of our profession have thought but little of 
their responsibility to the profession and their obligations 
to the younger members of the Bar. In the soft and easy 
times in the life of a family, fathers often think but little 
of preparing their sons for the harder times that may 
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come, and when the harder times do come, the sons suc- 
cumb in the strife, and the family name disappears from 
the roll of honor. The younger members of the Bar are, 
professionally speaking, our sons, and for their future we 
have, comparatively speaking, the same responsibility that 
the father has for the future of his son. If the problems 
which present themselves to the younger members of the 
Bar are of no concern to us, if we have no time or thought 
for their guidance, we cannot complain if the Bar as a 
whole becomes more and more commercialized, and sinks 
lower and lower from that high position and that com- 
manding influence in the counsels of the Nation that it 
merited and enjoyed in the days that are past. 

One can get out of anything no more than one puts 
into it. For a short time we may rob the earth of her 
substance without replacing that which -we take, but in a 
few years the soil will refuse to respond and the field will 
be barren — a shameful record of our husbandry. If all of 
the members of the Bar of this State or this country get 
out of the profession all that they can, and put nothing 
back into it, it will soon be a barren field. 

We can and should see that the standards for admission 
to the Bar are constantly raised, we can aid and encourage 
the various law schools in innumerable ways, we can in- 
sist upon the maintenance of the highest standards of pro- 
fessional ethics, we can aid in punishing rather than pro- 
tecting the man who is unworthy of his high profession, 
we can make the future of our profession a matter of in- 
terest to ourselves, so that opportunities to improve the 
profession as a whole will not pass us by unnoticed. If 
each man recognizes — nay feels — his responsibility, if he 
will determine to put back into his profession as much as 
he gets out of it, he will find right next to his hand the 
duty which he should perform. Each member of the pro- 
fession, whether he recognizes it or not, exerts a power- 
ful influence on at least one younger member of the pro- 
fession. 
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In the professional activities of that young man, who- 
ever he is, you should take that interest which you would 
feel in the life and development of your own son, — not be- 
cause of himself alone, but because of the fact that through 
him you can work for the general good in the years that 
are to come. Besides benefitting him, and through him, 
the people of the future, you will yourself receive a benefit, 
because association with youth and a keen interest in the 
problems of youth and a willingness to help solve these 
problems will keep you always a younger member of the 
Bar. 

In short, the responsibility of the older members of the 
Bar to the younger members of the Bar is the responsi- 
bility for their future, and the duty of the older members 
of the Bar to the younger members of the Bar is to aid 
in fitting them to measure up to the responsibilities that 
will be thrust upon them shortly. How each member of 
the Bar will work to that end is a question which each 
must decide for himself. There are a number of ways and, 
doubtless since I have been speaking a thought has oc- 
.curred to you of something that you have left undone in 
this respect that you might have done. If you have neg- 
lected such an opportunity, neglect it no longer. 

Or, perhaps, you say you have had no opportunity to do 
anything in this respect that was really worth while. 
Blindness to our opportunities for service is a common 
failing. We all have the opportunities, but we too often 
fail to see them. 

If you have ever, by counsel and advice, or what is bet- 
ter than counsel and advice, by companionship and inter- 
est in the life and affairs of a young man, influenced that 
young man for the best, you have known a joy which sur- 
passes any other joy. Today that joy will be increased 
many times by the fact that through that man you are 
influencing the future of the nation; you are influencing 
a man who will be called upon to play his part in the re- 
generation of a world — ^to aid in recreating systems of 
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governmental m,achinery for the nation and perhaps for 
the civilized world, to take the place of machinery that 
has broken down, in whole or in part, has been scrapped 
and is now being remoulded in the terrible furnace of war. 

The President: 

That completes the program for the afternoon, but it is 
with the Association whether you want to adjourn now 
for the automobile ride, or whether we will have read 
one of the papers on the program for tomorrow. The pro- 
gram for tomorrow will be rather crowded, and I have 
suggested to Col. John, if it was agreeable to him, that 
we might have his paper this afternoon instead of tomor- 
row. I take pleasure in presenting Col. Sam Will John. 

Vice-President Stokely here took the Chair and presided 
during the remainder of the afternoon session. 

Mr. John then read his paper. 



THE NECESSITY OF A WORKMAN'S COMPENSA- 
TION LAW. 

There is probably no sadder chapter in man's struggle 
for real liberty than that which truthfully records the 
usurpation of legislative power, by the Courts of England 
and the United States, in promulgating the so-called "law" 
casting on the workman alone all the burdens of injuries 
received in their work for others, who reaped all the pro- 
fits of their labor. 

To such an extreme had this cruel law, made by judges, 
been pressed, that England's great constructive statesman, 
Gladstone, saw the necessity of curbing it by legislative 
enactment, which was done by the Act of Parliament of 
Great Britain of Sept. 7, 1880. 

This Act, very greatly abridged, in details not applicable 
to our conditions, but very similar, if not identical in prin- 
ciple was embodied in a Bill, by the writer hereof and 
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introduced into the House of the Alabama Legislature, in 
the Session of 1882-3, but its life was "sniffed" out by the 
Chairman of the Judiciary Committee. 

The Bill was copied and introduced into the House in 
the Session of 1884-5, and after a very "hazardous run" 
was finally passed and approved February 12, 1885, and 
was the first law defining the liability of employers for in- 
juries received by their employees in the service of the 
employer, ever enacted by a State in the Federal Union. 

This Statute did not receive friendly consideration by 
the Courts and so far was this antipathy expressed to this 
reform measure, that our Supreme Court after several 
years had to overrule several decisions that were opposed 
to the spirit, and letter of this Statute. 

The British Statute received similar treatment by the 
Courts and to correct this and make the law so that the 
burden of losses should not fall entirely on the workmen, 
but be distributed upon the consumers of the product, just 
as the loss of a broken tool, or machine had always been 
borne by the ultimate consumer, — ^the British Parliament 
in 1897 enacted the "Workmen's Compensation Act" 
which with some subsequent amendments, as to details of 
administration, is in force today and has become the base 
of thirty-seven State laws, and of those of Alaska, Porto 
Rico, Philippine Islands and the United States. 

As is always the case when a real reform measure is 
enacted for the preservation of the health, life, limb and 
liberty of man, organized, predatory wealth attacked these 
laws in nearly every instance and in case of the first 
Statute of New York, Montana and Kentucky, succeeded 
in having those Statutes declared unconstitutional. 

In the assault on the first New York Statute, the as- 
sailants boldly asserted that a State Legislature could 
not enact such a law, without express authority "con- 
ferred" in and by the State Constitution. 

So strong an impression was made upon the people of 
New York by this false assertion that they amended the 
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G)nstitution of New York so as to declare: **Nothing con- 
tained in this Constitution shall be construed to *limit the 
power' of the Legislature to enact laws for the protection 
of the 'lives/ health and safety of employees; or ♦ ♦ * 
for the payment directly or through a State insurance of 
compensation for injuries to employees, or for death of 
employees, etc." 

It is amazing that a lawyer should not know, that the 
Legislature of a sovereign State has the power, unlimtied, 
"omnipotent" as our great Democratic lawyer Rich Wilde 
Walker said in Dorman's case to pass any Statute, which 
is not forbidden by our State Constitution, or is not of the 
powers delegated to Congress. 

Yet I have been asked by Alabama lawyers, since the 
introduction of my Bill providing for the Compensation 
of Workmen, injured in the service of the employer, if the 
Legislature could pass such a measure without a constitu- 
tional amendment "permitting" it? 

These assaults on the constitutionality of statutes pro- 
viding a real compensation law have not ceased when the 
Supreme Courts of several States have held them valid, 
but the laws of New York, Iowa, Washington and New 
Jersey have been assailed in the Supreme Court of the 
United States, with the result that, those of New York, 
Iowa and Washington have been upheld. 

To those who want to read a strong, clekr and just de- 
cision, I can confidently refer them to Justice Pitney's 
opinion delivered in U. S. Supreme Court, on March 6, 1917, 
in the case of N. Y. Central Rd. Co. vs. Sarah White, in 
which the Court declared the N. Y. Compensation Statute 
valid. 

Following this decision the same Justice in the case of 
Hawkins vs. Bleakley, Auditor, etc., the Statute of Iowa 
providing compensation for workmen was upheld, and in 
Mountain Timber Co. vs. State of Washington, the Statute 
of that State was upheld. 

These three cases answer several objections to the con- 
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stitutionality of such Statutes and are well worth reading. 
See No. 9, Vol. 37, Supreme Court Reporter, April 1, 1917. 

While the case assailing the New Jersey Statute was 
argued and submitted at the same time as these three, I 
cannot find any report of it, though the newspaers pub- 
lished that, in that case, the New Jersey Statute was de- 
clared unconstitutional. 

I might be content to say nothing more of the history 
of these statutes, but the first section of the Statute of 
Washington, one of the first enacted, has such a clear, true 
ring of genuine Democracy in it, that it is here quoted : 

"The common-law system governing the remedy of 
workmen against employers for injuries received in haz- 
ardous work is inconsistent with modern, industrial con- 
ditions. In practice it proves to be economically unwise 
and unfair. Its administration has produced the result 
that little of the cost of the employer has reached the 
workman and that little only at large expense to the public. 
The remedy of the workman, has been uncertain, slow, and 
inadequate. Injuries in such works, formerly occasional, 
have become frequent and inevitable. The welfare of the 
State depends upon its industries, and even more upon the 
welfare of its wage worker. 

The State of Washington therefore, exercising herein 
its police and sovereign power, that all phases of the prem- 
ises are withdrawn from private controversy, and sure and 
certain relief for workmen, injured in extra hazardous 
work, is hereby provided regardless of questions of fault 
and to the exclusion of every other remedy, proceeding, or 
compensation, except as otherwise provided in this Act: 
and to that end all civil actions and civil causes of action 
for such personal injuries and all jurisdiction of the Courts 
of the State over such causes are hereby abolished, except 
as in this Act provided." 

I regret that I have not the statistics showing the work- 
ing of this highest type of Democratic law, but will give 
enough of those from West Virginia to show the very 
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great benefit of the operation of a fair Compensation Law. 

In the three first years of the operation of West Vir- 
ginia's law, ending June 30, 1916, there was paid to 2096 
beneficiaries the large sum of $1,277,981.69, and this was 
done without delay, litigation, or expense to the public. 

How much better this condition than the condition in 
Alabama for the same time. 

All European countries except Turkey, the home of "the 
unspeakable Turk," have compensation laws, and all but 
11 of the States of the Union have such laws. 

It is gratifying to note that while the last Session of 
the Legislature would not consider a Bill embodying the 
best features of the U. S. Statute, and those of Michigan 
and New York, it did adopt a joint resolution raising a 
"Commission consisting of the Governor, Chief Justice of 
the Supreme Court, Presiding Judge of the Court of Ap- 
peals, the Attorney General and Director of the Depart- 
ment of Archives and History, whose duty it shall be to 
make an investigation of the subjects of "Workmen's Com- 
pensation," etc. 

This Association at its last annual meeting appointed a 
Committee to consider this subject, from which a report is 
to be made at this meeting and I appeal to you to earn- 
estly, heartily, exert all your influence to secure the en- 
actment of a good law under which our fellows, who are 
engaged in hazardous labor, may receive the benefits they 
would receive if injured in West Virginia, New York or 
Washington. 

I appeal to you to help take Alabama out of the "Tur- 
key" class, and place her abreast of the foremost State of 
this American Union. 

Why let the State that stands "First" on the roll of the 
States of this Union in providing a law defining the lia- 
bility of employers to their employees longer remain in 
the class of backward, non Democratic States ? 

I beg you to let us "Move up !" 
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REGISTRATION OF LAND TITLES. 

In the preceding paper I discussed briefly the necessity 
of a law providing for "Workmen's Compensation," as 
such a law will be very conducive in preserving the life 
and limbs and health of thousands of our people, and in 
preserving them from becoming charges on the charity 
of the community; and therefore it is of the first import* 
ance and should have first, prior consideration by this As- 
sociation, the State Commission for Law Reform and the 
Legislature. 

Next in order should be a law regulating the Registra- 
tion of titles to land, so that a holder of a Certificate of 
Registration duly issued would thereby have indisputable 
evidence of an absolute title in fee. 

It needs no argument to show that land is the most val- 
uable property man can possess for on it he was bom, on 
and out of it he must live, on it die and in it be buried. 

There may be connected with, or embodied in such a law, 
provision for raising a Fund, which is called an "Assur- 
ance," "Indemnity" or "Insurance" Fund, but by whatever 
name it is called, the sole beneficial purpose of such a 
"Fund" is to afford indemnity for lands lost by reason of 
the fraud, negligence, or mistakes of persons charged 
with the duty of administering the law, and it is in no 
sense an insurance of the title for the very heart-founda- 
tion of this system is the Governmental Register of Titles, 
which the Certificate of Registration is conclusive evi- 
dence of an indefeasible title, in fee simple. 

This feature is necessary to a fair, equitable law and I 
would not advocate the passage of a law, with it left out, 
though several States have such one sided laws. 

In 1858 Sir Robert Torrens succeeding in having enacted 
by the Parliament of South Australia a Statute governing 
the registration of land titles and this Statute became the 
base of very many Statutes, in the Colonies of Great 
Britain, in the Philippines, Hawaii and a number of States 
in the American Union. 
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Like all reforms these Statutes were vigorously assailed 
and denounced in no measured terms and in several in- 
stances were declared unconstitutional. 

The one of the first Statutes so stricken down was that 
of Ohio and it is hard to think that a Supreme Court of one 
of the largest States of this Union could be found who 
knew so little of the fundamental principles upon which 
our Government is founded, knew so little of the powers 
and rights of a Sovereign State, as to declare : *'The func- 
tions of the State are governmental only. Its powers are 
embraced within the three familiar divisions of legislative, 
judicial and executive. He who a£Firms the existence pow- 
er in question must be able to find it embraced in one of 
these divisions. And since the insuring of titles does not 
essentially diflfer from any other insurance, nor indeed 
from any other business, or occupation, he must find au- 
thority in whose exercise the State may become the com- 
petitor of the citizen in every vocation." 

In these few lines he convicts himself of ignorance of 
the true rule by which to test the constitutionality of a 
Statute of a sovereign State, so strongly and eloquently 
laid down by our Supreme Court in Dorman v. State of 
Alabama. 34. Ala. Reports. He convicts himself of not 
knowing that the State does not engage in the business of 
insurance by providing a Fund to assure persons against 
the fraud, ignorance, negligence and mistakes of public 
servants, when the State does not contribute one cent to 
the Fund. He demonstrates that he did not know the 
diflference between an insured title and a Registered title, 
within the meaning of that term, as used in all Statutes 
based on the Torrens Act. 

Like a blind adder he struck at what he believed was a 
reform, which would greatly benefit many and injure no 
one. His death blow to the Ohio Statute did not deter the 
Legislature of Massachusetts, Illinois, Oregon, Washing- 
ton, California, Colorado, Minnesota and New York and 
other States to the total number of 37, from enacting 
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Statutes for Registering land titles. And there can be no 
doubt that the provisions of these Statutes are well within 
the established principles governing Bills to quiet titles. 

The power of the State to provide for the adjudication 
of titles to real estate, not only as against residents, but 
as against non-residents who might be brought into Court 
by publication was distinctly upheld in a very strong opin- 
ion by Ch. J. White, in the case of American Land Co. v. 
Zeiss, 219 U. S. p. 47, and is strongly stated in the authori- 
ties he cites. 

Even a casual consideration of these authorities will 
convince any lawyer that a Statute embodying the prin- 
ciples of the Torrens Act, adapted to our judicial system 
under the Constitution, is clearly within the power of the 
Legislature to enact. 

While there has not been as many adjudicated cases on 
the subject of establishing and administering an "Assur- 
ance Fund," yet there are well considered cases involving 
the same principal, which have been decided. 

The Statute that is nearer like the "Assurance Fund" 
law, is that of Oklahoma which levied upon every bank 
existing under the laws of that State, an assessment of a 
percentage of the bank's average deposits, for the purpose 
of creating a guaranty fund to make good the losses 
of depositors in insolvent banks, and this was upheld by 
the Supreme Court of U. S. in Noble State Bank v. Haskell, 
219, U. S. 104. 

This same principle is in every "Workman's Compensa- 
tion" Act and this was upheld in Mountain Timber Co. v» 
Washington, No. 9, Vol. 37, Supreme Court Reporter, 
April 1, 1917. 

There can be no reasonable objection to the enactment 
of a law providing for the Registration of the titles to 
land and establishing an Assurance Fund to be adminis- 
tered by public oflficials under the judgcents and decrees of 
a Court. 
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Such a law would be a great benefit to every land owner, 
who took advantage of it. 

It should not be compulsory, but the present system of 
recording conveyances should remain open to all who 
chose to record their conveyances and in all but a half 
dozen of the larger counties the Probate Judge could be 
the "Recorder" or "Registrar" of all titles which the Cir- 
cuit Court should adjudge to be eligible to be "Registered." 

The procedure to obtain such a decree should be in the 
nature of a Bill to quiet titles and since our Circuit Courts 
are now open from the first Monday in January to and in- 
cluding the last Saturday of June and from the first Mon- 
day after the "4th of July" to and including the last Sat- 
urday before Christmas Day, there need be no delay in ob- 
taining a decree of registration. 

The fees for registering titles and noting subsequent 
transfers, or liens, have usually been fixed at 1/10 of one 
per cent of the actual value of the property conveyed, and 
this small charge has produced a fund ample to cover all 
losses caused by any improper registration, and the surplus 
has enured to the benefit of the public treasury. 

After the first cost, which should be limited by law, the 
cost of subsequent transfers need not be more, or very 
little more than our fees for recording. 

A few years ago, no bank would lend on mortgage on 
land, but thanks to a Democratic administration of the 
Federal Government, banks for the express purpose of 
lending to farmers on mortgage have been established and 
a land owner can now borrow money on land at low rates 
of interest and on long time. 

In States having a system of Governmental Registration 
of land titles land owners who avail themselves of it will 
have a distinct advantage over those, who apply for "Farm 
Loans" and whose lands are not "Registered." 

This fact alone should insure the passage of such a law 
for Alabama. 

We sometimes boast that this is an advancing civiliza- 
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tion and we now see the whole world advancing to *TJni- 
versal Democracy" led by Woodrow Wilson, a true Demo- 
crat, after the type of Thos. Jefferson, and in this great 
advance are you willing to lag behind in company with 
Turkey? 

Why not go to the front, abreast with the foremost. 

I appeal to you in the language of Forrest's favorite 
command — Move up men, move up ! 



The President: 

The discussion of Col. John's paper will go over until 
the session tomorrow morning, as also action on the Re- 
port of the Sub-Committee. 

On motion, the Association then recessed until 8 o'clock 
P. M., to meet in the Ball Room of the Tutwiler Hotel, to 
hear the Annual Address of Hon. H. G. Connor. 



NIGHT SESSION. 

Ball Room, Tutwiler Hotel, 
Birmingham, Ala., July 12, 1917. 

The Association was called to order by the President 
at 8 P. M. 

The President: 

Gentlemen of the Association : I have the honor of pre- 
senting to you Judge H. G. Connor, United States District 
Judge for, the Eastern District of North Carolina, who will 
deliver the Annual Address. 

Judge Connor then delivered the Annual Address. 

JOHN ARCHIBALD CAMPBELL, 
1811-1889. 

The North Carolina Colonial Records disclose that, so 
early as 1729, several families of Scotch Highlanders had 
settled on the Cape Fear River, (in that province). There, 
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they found a genial climate, a fertile soil and a mild and 
liberal government. Everything contributed to their hap- 
piness and contentment; their letters to friends and rela- 
tives in Scotland glowed with praise of the new home. 

Netill McNeill, one of the earliest Scotch settlers, on the 
Cape Fear, upon his return from a visit to Scotland, in 
1739, brought over with him three hundred and fifty High- 
landers. The General Assembly exempted them from pub- 
ilc and private taxes for ten years and appropriated one 
thousand pounds for their use, to be paid Duncan Campbell, 
to whom, on February 28, 1740, a Commission was issued, 
as one of the Justices of the Peace for Bladen County. Fol- 
lowing this liberal offer came the disaster of CuUoden, the 
rise in rents, and the harsh enactments of the British Par- 
liament, and immediately a flow of population from the 
Highlands to the New World set in strong and steady. 
With a keen appreciation of its commercial advantages, 
they selected a point of land at the head of Navigation, 
on the Cape Fear, where they laid out a town, first called 
Campbellton, then Cross Creek, afterwards Fayetteville. 
The "Scotts Magazine" and the **Courant," of that period, 
contain accounts of the sailing of vessels, carrying large 
numbers of Highlanders to North Carolina from Islay, Syke 
and Sunderland. Though unfortunate economic conditions 
lay behind this Highland imigration, it is not, therefore, 
to be supposed that those who left their native land, to 
seek homes in America, belonged to an improvident and 
thriftless class, or that they arrived in Carolina empty- 
handed. Such people are not of the kind who voluntarily 
take upon their shoulders the task of conquering the wil- 
derness and laying the foundations of great States and 
Governments. The Highland emigrants were among the 
most substantial and energetic people of Scotland; they 
left the land of their nativty because it did not oflfer them 
an outlet for their activities. **The Scotts Magazine" re- 
fers to them as "the most wealthy and substantial people 
in Syke" — and the "Courant" as "the finest set of fellows 
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in the Highlands." By the year 1754, the Highland settle- 
ment, around Campbellton, had grown so important that 
the Gerenal Assembly erected it into a County which, with 
curious irony, was called in honor of the "Butcher Cumber- 
land," and gave it the privilege of sending two representa- 
tives to the Assembly. Among those who came over with 
or about the time of Flora McDonald, coming, was John 
Campbell, whose son, John Archibald Campbell, served as 
an officer in the American Army, on the personal staflF of 
General Nathaniel Green. He was a member of the Gener- 
al Assembly, and Senate, at several sessions, and a delegate 
in the Hollsboro Convention of 1788, voting, with a majori- 
ty, against the ratification of the Federal Constitution. 
He was also a member of the Fayetteville Convention, No- 
vember 1789, at which time the Convention was ratiled. 

His son, Duncan Green Campbell, was born in North 
Carolina, February 17, 1787. He graduated from the State 
University in the Qass of 1807. And soon after (his grad- 
uation he) moved to Georgia, where he became principal of 
a Female College. He studied law with Judge Griflfin, of 
Wilkes, County, and (soon) after his admission to the Bar, 
was elected Solicitor General of the Western Circuit. Upon 
his retirement from oflfice, he was elected for several terms 
a member of the Legislature from Wilkes County. Mr. 
Miller, in his "Bench and Bar of Georgia" says that Mr. 
Campbell "had the honor of being the Irst man in Georgia 
to introduce a bill for the education of women." He was in 
advance of his associates and, although he defended the 
measure with zeal and ability, it was defeated. ... He 
was industrious in his habits, liberal in his views, and ever 
watchful of the public interests, especially for the diffusion 
of knowledge among the masses, as an element of public 
happiness and prosper in his social relations, long a Trus- 
tee of the University of Greorgia, the warm friend of pop- 
ular education. Had he lived there is no doubt he would 
have been called to the State Executive." Together with 
Major James Merriweather, he was appointed, July 16, 
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1824, by President Monroe, Commissioner to form a treaty 
with the Creek Indians, for the purpose of securing the 
cession of their lands. The negotiations extended through 
several years, with many complications and controversies. 
At their conclusion, the Legislature adopted resolutions 
expressing the confidence in, and gratitude of, the people 
of Georgia to Colonel Campbell. He married Miss Wil- 
liamson, the daughter of Colonel Macajah Williamson, who 
rendered a conspicuous service in the Southern department, 
during the Revolution. He died in 1828, at the early age 
of forty-two years. 

His son, John Archibald Campbell, was bom in the town 
of Washington, Wilkes County, Georgia, June 24, 1811. He 
entered Franklin College, afterwards the University of 
Georgia, at eleven years of age, graduating in the Class of 
1825,, winning the first honors of his Class. An interesting 
incident, forecasting his future, is given by Governor Gil- 
mer in his book, "The Georgians." He says: "While the 
son was a student at the College, his father visited Athens 
and was invited to attend a meeting of the Demosthenian 
Society ,of which both father and son were members. Col- 
onel Campbell held forth, by request, upon the topic of de- 
bate. When he was done speaking, John asked leave to an- 
swer the gentlemen, and so knocked all his fathers' con- 
tentions into NON SECQUITURS that if was diflficult to 
tell which had the uppermost, in the father's feelings — mor- 
tified vanity or gratified pride." Upon his graduation, 
Campbell was appointed, by John C. Calhoun, then Secre- 
tary of War, to a cadetship at West Point Military Acade- 
my. After pursuing his studies there for three years, he 
resigned, (1828,) on account of the death of his father. 
He spent a year in Florida teaching school to enable him 
to meet and discharge the responsibilities which has fath- 
er's death imposed upon him. Upon his return to Georgia,^ 
he studied law with Governor John Qark, and his uncle, 
John W. Campbell. At the Session 182, the Legislature, 
by Special Act, provided for his admission to the Bar, to- 
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gether with several other students, including Robert 
Toombs. He moved to Montgomery and, on March 9, 
1830, was admitted (as a member of) to the Bar of Ala- 
bama. He resided there until 1837 when, seeking a larger 
field, for labor in his profession, he moved to Mobile. In 
response to an invitation to address the State Bar Associa- 
tion, at its Session of 1884, he wrote: "I continued to 
practice, without relaxation or diversion in her Courts — 
relation and habits, whether professional, domestic, per- 
sonal or political, were formed in her society. Character, 
capacity, motives for exertion, or for action, were develop- 
ed and epnadded there ; and as one product and result there 
is an abiding love for the State, for the law as a science, 
and a profession, and in the interest in her judicial institu- 
tions and in the members of her State Bar." 

Judge Campbell pays a high and just tribute to the 
Judges and lawyers of the State during those years. He 
says: "The Courts were administered by men of 
learning and apt judgment ; and their deeds and words were 
marked with the impress or moral and intellectual worth, 
and of personal honor. There was, among the Bar, great 
resources of energy, research, readiness and manliness of 
eflfort which were habitually applied." 

While living in Montgomery, Mr. Campbell married Miss 
Anna Esther Goldthwaite. She was a native of New Hamp- 
shire, and the sister of Judge Henry Goldthwaite of Mo- 
bile and Judge George Goldthwaite, later Uunited States 
Senator. It is an interesting coincidence that your Sec- 
retary resides on the lot upon which the young attorney of 
1830 took his bride and set up housekeeping — ^holding the 
title by virtue of a deed from Judge Campbell and his 
children, bearing date June 30, 1S79. The title has passed 
but once in eighty-three years. As were all successful 
lawyers in the South, Mr. Campbell was sent to the Legis- 
lature a few years after admission to the Bar. This was 
in those days, regarded as an essential step in the prepara- 
tion of a lawyer for the larger sphere of activity in his 
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profession. While serving his County as a legislator, in 
1836, by reason of the disturbances created by the Creek 
Indians in the State, two army corps were organized and 
Mr. Campbell was appointed Adjutant General of the sec- 
ond 

From the "Heads of the Alabama Legislature," first pub- 
lished by Stephen F. Miller in "The Monitor," March 1843, 
we learn that, atthat time "Mr. Campbell of Mobile is 
generally considered a man of the cleverest and most vigor- 
ous intellect in the House of Representatives." 

.... Among the leaders, he stood foremost. 
On some occasions his masterly powers were ex- 
hibited with a cogency of argument which if it 
did not command assent, was at least unanswered. His 
strong efforts (and he does not make any other,) were lis- 
tened to with a depth of attention which was accorded to 
very few Speakers in the House. To the character of a 
statesman and a financier, Mr. Campbell unites the highest 
honors of the law. In the Supreme Court, if he is not with- 
out a rival he, at least, is without a superior." 

Garrett — ^"Reminiscences of Public Men in Alabama" 
writes : "Whenever he figures in debate, an atmosphere of 
intellect and logic seemed to invest him as a halo of dis- 
tinction. His facts were stated in such a natural order 
and connection that, like the summing up of a record by 
Chief Justice Marshall, the truth was at once eliminated 
for the judgment." He represented Mobile in the Legis- 
lature of 1842. He was tendered, in 1836, by Governor 
Qement C. Qay, a position on the Supreme Court Bench, 
which he declined. We are enabled, by reference to Mr. 
Miller's sketch, to have a description of his personal ap- 
pearance and manner, at this period of his life. He says: 
"He is cold, taciturn, not the least suggestion that he courts 
society, absorbed in thought, with heavy brow, yet unas- 
suming expression of countenance. At times he is pleas- 
ant, and always respectful when it becomes necessary for 
him to converse. ... He seems to hold all elegance 
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and imagination in utter contempt, as unworthy a practical 
man. As a member of the Democratic party he stands 
alone in Alabama for greatness of conception in all that 
relates to our political system." 

It is, however, with Judge Campbell, as a lawyer during 
these years of preparation for the large and important 
sphere of labor and service into which he was to be call- 
ed, that we are most concerned. The work of the lawyer 
in active practice, either in counsel or advocacy, drafting 
instruments, transferring titles, family settlements, giving 
expression to, and safeguarding the rights of parties to 
contracts, or trying causes in the Courts, involving proper- 
ty rights, enforcing obligations, vindicating or protecting 
character — ^prosecuting or defending those charged with 
violation of the criminal law, while calling into action the 
highest mental equipment, demanding constant and unre- 
mitting labor, secures but transitory fame. The advocate 
who, by his arguments, addressed to the reason, or his ap- 
peal to the sympathies or emotions, wrests verdicts from 
juries, and judgments from Courts, elicits enthusiastic ap- 
plause from crowded courthouses, holds by a temporary 
tenure the memory of his hearers. While on the circuit 
and around the fireside at country towns, where lawyers 
assemble, the victories won, or causes lost, furnish sub- 
ject for conversation, with each generation new leaders, 
and new standards of professional success, soon displace 
them. Those who, like myself, have outlived their early 
associates, realize the truth, and sympathize with the emo- 
tions, to which Judge Campbell gave expression in his la- 
ter days. He says: "The one event that happeneth to 
all, hath happened to them alike, but we should regret to 
feel 'the memory of them is forgotten.' A new generation 
occupy their places and are charged with their responsibili- 
ties." Judge Campbell wisely used, and profitted by, the 
opportunity which came to him during these years of prep- 
aration, building upon strong and permanent foundations 
the structure of judicial and professional fame which, later 
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in life, came to him. In the Supreme Court Reports, of 
this State, and the dockets of the Circuit Courts, in which 
he practiced, are to be found the record of his labors. The 
evidence of the loyalty with which he paid court to the 
jealous mistress of which, as he says, "without relaxation 
or diversion," he was the suitor, is found in his masterly 
opinions in the Reports of the Supreme Court of the United 
States and his arguments, subsequent to his retirement, be- 
fore that tribunal. He argued, at the December term, 1850, 
of the Supreme Court of the United States, Collins vs. Hal- 
lert, (10 How. 174), Reverdy Johnson appearing against 
him. At the December Term, 1851, he had six appearances, 
the most important in point of the interests involved, and 
the questions presented, being Gaines vs. Relf, Exr., and 
others, in which he met in debate, with other leaders of 
the Bar, Daniel Webster. He appeared in this case in the 
Circuit Court of the United States at New Orleans, where 
his arguments made a strong impression. That his rep- 
utation and position at the Bar of this States was of a high 
order, is shown by the tender, 1852, by Governor Collier, 
of the appointment to the Supreme Court which, for the 
second time, he declined. 

Justice McKinley died July 19, 1852, and at the request 
of the members of the Court, John A. Campbell was ap- 
pointed and unanimously confirmed as Justice of the Su- 
preme Court, as his successor. In his address at the time 
of the death of Judge Curtis ,Judge Campbell says: 
"The death of Justice McKinley made a vacancy and that 
vacancy was supplied by one recommended by the Justices, 
Judges Catron and Curtis bearing their letter of recommen- 
dation to the President." 

Mr. Duncan says: "At the age of forty-two, he was 
appointed a Justice of the Supreme Court of the United 
States, the appointment coming to him at the solicitation 
of members of the Court, as a result of the impression he 
had made on them by his arguments before that body, and 
not as a reward for political influence." Mr. Carson says : 
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"This great Judge was commissioned, March 22, 1853. . . 
. . He was a profund and philosophic jurist, who gave 
vigor and breadth to his intellect by constantly resorting 
to the great sources of the Roman law." "From 1837 to 
1853 the story if his life was the routine of an industrious, 
painstaking, earnest lawyer, exploring every domain of 
knowledge to mae it tributary to his profession, overpow- 
ering his competitors at the Bar, by his great researches 
into the history of the law and his familiarity with princi- 
ples and cases. To his great learning and ability, he added 
the weight of an irreproachable character and virtuous 
life." When we recall the fact that Judge Campbell had 
held no political oflFice — ^save representing his County in 
the State Legislature, ten years prior to his appointment; 
that he had twice declined appointment to the Supreme 
Court of the State, it becomes manifest that his unsoli- 
cited promotion came as the recognition by the Supreme 
Court and the President, of his learning, ability and charac- 
ter as a man and lawyer — ^the only basis upon which judi- 
cial appointment should ever be made. From this time, his 
life and labor become of national import. It is interesting 
to have, in his own words, a description, years after the 
event, and when all but himself had passed away, of the 
Court, its members and method of procedure. 

Referring to Judge Curtis, to whose memory he was pay- 
ing tribute, 1874, he said : "The appointment came to him. 
He was not required to pursue or to beseech it. It came to 
him by a divine right — as the fittest. The Court was pre- 
sided over by Chief Justice Taney, who had established, to 
the acknowledgement of all, that his commission was held 
by the same title. He was then seventy-three years of age, 
bowed by years and infirmity of constitution. In the ad- 
ministration of the order and procedure of the Court there 
was dignity, firmness, stability, exactitude and, with these 
benignity, gentleness, grace and right coming. The casual 
visitor acknowledged that it was the most majestic tri- 
bunal of the Union, and that the Chief Justice was the fit- 
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test to pronounce, in it the oracles of justice. All of the 
Justices had passed the meridan of ordinary life before 
their junior associate had come to the Bar. There was 
much statliness in their appearance and, with diversities of 
character, education, discipline, attainments and experi- 
ence, all of them had passed through a career of honorable 
service, were men of large grasp of mind and of horonable 

purpose The deliberations were usually frank 

an dcandid. It was a rare incident .... when the 
slightest disturbance, from irritation, excitement, passion 
or impatience occurred. There was habitual courtesy, good 
breeding, self-control, mutual deference — ^in Judge Curtis, 
invariably so. There was nothing of cabal, combination or 
excitement, or exorbitant desire to carry questions, or 
cases. Their aims were honorable, and all the arts employ- 
ed to attain them, were manyly arts." Q)uld there have 
come to a lowyer, who had devoted the early years of his 
life to the science of the law and pursued, "without relax- 
ation or diversion," the gladsome light of jurisprudence, a 
richer reward, bringing higher gratification of an honarable 
ambition, than the call to join this goodly company, to be- 
come a co-worker with them, in administering justice in 
the highest judicial tribunal of the world. When a young 
man, Qiief Justice Pearson was, by hard work and unre- 
lenting study, laying the foundation upon which he build- 
ed his fame, as one of the great Common Law Judges of 
the Country, he said that his ambition was to go upon the 
Supreme Court Bench and "rub up against Ruflfin" who, 
without dissent, is conceded to have been North Carolina's 
greatest Chief Justice. We may well conceive that, a 
similar vision came to Judge Campbell, when for twenty 
years, he was imbuing his mind with the principles of the 
Common Law, and mastering the writings of the jurists of 
the civil law, studying the opinions of the great Judges. 
When Judge Gaston was offered the United States 
Senatorship, he put it away from him saying: "To ad- 
minister justice in the last resort, to expound and apply the 
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laws for the advancement of right and the suppression of 
wrong, is an ennobling and, indeed, a holy office, and the 
exercise of its functions, while it raises my mind above the 
mists of earth, above cares and passions, into a pure and 
serene atmosphere, always seems to impart fresh vigor to 
my understanding and a better temper to my whole soul." 
To a lawyer imbued with this noble ambition, inspired by 
these generous sentiments, wealth, political position and 
power count nothing, when measured with the opportuni- 
ties for service which the judicial office brings. Judge 
Campbell at once took his place, and performed his share 
of the work of the court ,of which he had by invitation 
become a member. The work of a Judge can only be un- 
derstood and estimated by a study,, not only of the opin- 
ions which he writes, but the openings of those with whom 
he is associated. It is difficult for one who has not taken 
par tin the deliberation and discussion, in the Conference 
room, of a Court of Appeals, to estimate the value of the 
personal and judicial, mental and moral, qualities of each 
member of the Court — ^his influence in bringing the Court 
to a conclusion and the form which the opinion takes, giv- 
inng expression to the thought and process of reasoning by 
which the conclusion is reached and maintained. 

It is not possible, except to a limited extent, to refer 
to the opinions written by Judge Campbell. Reference to 
several of the most notable, enables us to estimate the qual- 
ity of his work — ^his method of labor, style of expression, 
extent of research and cogency of reasoning. At the first 
term, at which he sat on the Court, the case of McDonogh 
vs. Murdock, Exrs., was argued by Brent, May and Hunt 
for appellants — ^Johnson and Benjamin for appellees. It 
involved the construction, and validity, of the olagraphic 
will of John McDonogh, who died, domiciled in Louisiana, 
without chldren, devising and bequeathing a very large es- 
tate, in trust for the establishment and support of a num- 
ber of charities. He directed that his estate be held by 
trustees, in succession to carry out his plans and pur- 
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poses; that, after the execution of several specific 
trusts, the balance of his estate be invested, and the income 
be applied to the education of the poor children, without 
regard to caste or color, in the cities of New Orleans and 
Baltimore — "the whole of the general estate" to form a 
fund, in real estate which shall never be sold or alienated, 
but be held and forever remain sacred." 

A number of difficult and interesting questions were pre- 
sented and argued. The reporter states that the 
opinions of a number of eminent french jurists were 
taken. Judge Campbell states, clearly ,the objects and pur- 
poses of the testator, as set out in his will, saying: "The 
exaggeration which is apparent in the scheme he projects, 
and the ideas he expresses concerning it, afford the ground 
of the argument for the appellees. It is, however, unfair, 
to look to the parts of the will which relate to the disor- 
ders which prevail in society, or to his aspirations to fur- 
nish relief for these "during all time, or to the prophetic 
visions awakened by the exalted and exciting ideas which 
dictated the conditions of the will, for the rule of its in- 
terpretation. We must look to the conveyances he has made 
in the instrument, the objects they are fitted to accomplish 
and the agencies, if any, to be employed, and endeavor to 
frame these into a consistent and harmonious plan, accord- 
ant with his leading and controlling intentions." 

He proceeds to trace the sources, and history, of Roman 
jurisprudence, upon which that of Louisiana is founded, 
quoting from the Codes — the writings of the great civilian 
jurists — for the purpose of interpreting the language of the 
Louisiana Code prohibiting "substitutions and fidel 
commissa, saying: "The term!s are of Roman origin 
and were applied to modes of donation by will, common 
during its empire, and from thence were transferred to the 
derivative system of law in use upon the Conttinent of Eu- 
rope." 

After an interesting history of the method resorted to 
for building up and continuing in families and corporations. 
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large estates and their accumulations, he says : "This mode 
of limiting estates from degree to degree and generation to 
generation was much employed on the Continent of Eu- 
rope, and served to accumulate wealth in a few families, 
at the expanse of the interests of the community. The 
vices of the system were freely exposed by the political 
writers of the last century, and a general antipathy excited 
against it. Substitutions having this object were prohibited 
during the Revolution in France, and that prohibition was 
continued in the Code Napoleon, whose authors have ex- 
posed, with masterly ability, the evils which accompanied 
them. The prohibition was transferred to the Code of 
Louisiana." He reaches the conclusion that prohibition does 
not extend to municipal corporations, or to trusts "for law- 
ful and honorable purposes, or for public works o rfor other 
objects of piety or benevolence." The opinion vindicated 
the wisdom of the Justices of the Supreme Court, in asking 
his appointment, and the President in making it. It con- 
tains a wealth of learning upon one of the most interesting 
and important questions in our Chancery jurisprudence, 
derived from the Civilians, and the Statute of 43rd Eliza- 
beth, as applied to American conditions. It is a monument 
in the course of judicial decisions in this Counttry, uphold- 
ing and administering charities, created and contributed to, 
by men and women of wealth, large vision and humane sym- 
pathies. At this term the case involving the title to valuable 
property and the interests of the members of the Methodist 
Episcopal Church was decided. The litigation grew out of 
the division of the Church between the Northern and Sou- 
then members, resulting from divergent views in regard to 
slavery. It was argued by Mr. Stanberry of Ohio, Mr. 
Badger of North Carolina and Mr. Ewing of Ohio. The 
cause of the separation was well understood, but was not 
referred to in the opinion of Mr. Justice Curtis, who wrote 
for a unanimous Court, sustaining the contention of the 
Southern branch of the Church. 
The validity of Morse's patent, for his invention of the 
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Electro Magnetic Telegraph was sustained by this Court. 
In a suit for the alleged infringement of the patent issued 
to Ross Winans for the invention of the drop bottom coal 
car, the general form of which is now in common use, the 
claim of Winans was sustained, in an opinion by Judge 
Curtis. The Chief Justice, Judges Catron and Daniel con- 
curred in a dissenting opinion, written by Judge Campbell, 
in which he said: "To escape the incessant and intense 
competition which exists in every department of industry, 
it is not strange that persons should seek the cover of the 
Patent Act for any happy effort of contrivance or construc- 
tion; nor thatpatents should be very frequently employed 
to obstruct invention, and to deter from legitimate opera- 
tions of skill and industry. This danger was forseen and 
provided for in the Patenl Act .... Nothing in the 
administration of this law will be more mischievous, more 
productive of oppressive and costly litigation, of exorbitant 
and unjust pretensions and vexatious demands, more in- 
jurious to labor, than a relaxation of these wise and salu- 
tary requirements of the Act of Congress." In this opin- 
ion we find the first indication of his hostility to monoplies 
and the beginning of his long, and ably maintained, oppo- 
sition to them, in all of their variant forms and manifold 
phase. 

Judge Campbell wrote a dissenting opinion at this term, 
vigorously combating the tendency of the Court to en- 
large its jurisdiction in cases in which Corporations were 
parties, sustained upon the theory that they were citizens, 
within the meaning of the Constitution and Judiciary 
Act. The debate was of long standing, and the evolution of 
the doctrine, by which the jurisdiction has been sustained, 
and enlarged, is among the most interesting subjects in 
our judicial history. It began with the decision of De- 
vaux's case, 5 Cranch 61 (1809), in which Marshall, C. J., 
said: "That invisible intangible and artificial being, that 
mere legal entity, a corporation, aggregate, is certainly not 
a citizen and, consequently, can not sue or be sued in the 
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Courts of the United States, unless the rights of the mem- 
bers, in this respect, can be exercised in their proper name. 
If the corporation be considered as a mere faculty, and not 
as a company of individuals who, in transaction of thier 
joint concerns, may use a legal name, they must be ex- 
cluded from the Courts of the Union." In that case the 
jurisdiction of the Court was sustained upon the averment 
that the stockholders and Directors of the Bank of the 
United tSates and the defendants, were citizens of differ- 
ent States. In Louisville Railroad Co. vs. Letson, (2 How. 
497) (1844), the Court, Taney being then Chief Justice^ 
while disclaiming that it was overruling the Devaux case, 
announced the doctrine that, upon the averment of the 
domicile of origin of the corporation, the presumption arose 
that the stockholders were citizens of the same State. 

The question was again projected into discussion in 
Marshall vs. Baltimore & Ohio R. R. Co., (16 How. 352.) 
The jurisdiction was invoked upon the averment that "the 
Baltimore & Ohio R. R. Co. is a body corporate, b yan Act 
of the General Assembly of Maryland," plaintiff being a 
citizen of Virginia. The corporation challenged the juris- 
diction for that it was not alleged that either of its stock- 
holders were citizens of Maryland. 

Mr. Justice Grier, writing for the majority, held that the 
form of the averment was sufficient, because of the pre- 
sumption arising, from the habitat of a corporation, in the 
place of its creation, being conclusive as to the residence 
or citizenship of those who use the corporate name and 
exercise the faculties conferred by it, is a sufficient aver- 
ment that the real defendants are citizens of that State."^ 
Judge Campbell in strong, but temperate, language and 
judicial tone, dissented from the conclusions reached by the 
majority. After reviewing the earlier cases and discuss- 
ing Letson's case, citing the language of Judge Marshall 
in the Devaux case, as the only authorative declaration of 
the Court, he says: 'The word 'citizen' in the American 
Constitution, State and Federal, had a clear, distinct and 
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recognized meaning understood by the common sense and 
interpreted accordingly by this Court, through a series of 
adjudications. The Court has contradicted that interpre- 
tation and applied to it, rules of construction which will un- 
dermine every limitation in the Constitution, if universally 
adopted. A single instance of the kind awakens apprehen- 
sion, for it is regarded as a link, in a chain of repetitions. 
The litigation before this Court, during this term, sufficies 
to disclose the complication, difficulty and danger of the 
controversies that must arise, before these anomalous in- 
stitutions shall have attained their legitimate place in the 
body politic. Their revenues and establishments mock at 
the frugal and stinted conditions of State administration; 
their pretensions and demands are sovereign, admitting, 
impatiently, interference by State legislative authority.'* 
* * * * "I am not willing to strengthen or to enlarge the 
connection between the Courts of the United States and 
these litigants. I can consent to overturn none of the 
precedents or principles of this Court, to bring them with- 
in their control and influence. I consider that the mainten- 
ance of the Constitution, unimpaired and unaltered, a great- 
er good than could possibly be affected by the extension of 
the jurisdiction of this Court, to embrace any class either 
of persons or of cases." While the jurisdiction of the Fed- 
eral Court, in litigation in which corporations are parties, 
has long since passed beyond the domain of debate, and 
is now among the "things fixed," it must be conceded that, 
in establishing the jurisdiction, the subtle science of plead- 
ing, and the resort to a fiction, which Sir Henry Maine 
tells us "is meant, an assumption which conceals the fact 
that a rule of law has undergone alteration, the letter re- 
maining unchanged," or as Bentham says: "An instru- 
ment of arbitrary power, invented by functionaries, invest- 
ed with limited powers for the purpose of breaking through 
the limits in which the power was intended to be circum- 
scribed," has been liberally invoked and freely used. As 
a matter of fact the conclusive presumption arising upon 



Digitized by VjOOQiC 



120 ALABAMA STATE BAR ASSOCIATION 

an allegation of the domicile of origin of a corporation — 
that the stockholders are citizens of the same State is, in 
a very large majority of cases, imtrue. It can not yet be 
truly said, notwithstanding legislative and judicial decla- 
ration, that fictions ''have had their day and ceased to 
be" — Courts will never cease to resort to them as means 
for enlarging their jurisdiction. They are prolific germs 
i nthe propagation and amplification of judicial power — 
probably this is true, of necessity. 

In Piqua Branch of the State Bank of Ohio vs. Knoop, 
(16 How. 376), was presented the much debated question 
respecting the rule which should control, in construing an 
act of the Legislature, changing the method of, or imposing 
upon corporations, taxation other than is prescribed in the 
Charter — the extent to which such provisions, in the Char- 
ter, are contractual. The majority of the Justices, speak- 
ing by Mr. Justice McLean, sustained the contention of the 
Bank. Judge Campbell, together with Judges Catron and 
Daniel, dissented, — ^the last named adopting the opinion of 
Judge Campbell. After tracing the history of the strug- 
gle in England to preserve intact the revenues with which 
the King was vested, in trust for the people, he says : "The 
rule that public grants convey nothing by implication, are 
construed strictly in favor of the sovereign, do not pass 
anything not described, that general words shall never be 
so construed as to deprive him of a greater amount of 
revenue than he intended to grant, were not the inventions 
of the craft of crown lawyers, but were established in 
contests with crown favorites, and impressed upon the ad- 
ministration. Executive and Judicial, as checks, for the 
people." 

Referring to "the sly and stealthy arts to which State 
Legislature are exposed, and the greedy appetites of ad- 
venturers for monoplies, and immtmities from the State 
right of government," he says : "We do not close our eyes 
to their insidious efforts to ignore the fundamental laws 
and institutions of the State, and to subject the highest 
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popular interests to their central boards of control, and 
directors, management .... The subject affects the 
public order and general administration. It is not properly 
a matter for bargain or barter, but their enactment is in 
the exercise of a sovereign power, comprehending within 
its scope, every individual interest in the State." The 
struggle so long carried on in the Courts, in respect to Leg- 
islative immunity from taxation of corporate property, 
based upon the principle announced in the Dartmouth Col- 
lege case has, by the introduction into modern State Con- 
stitutions, of the reserved power to amend or repeal all 
charters, to a large extent, come to an end. 

In Railroad vs. Winans, (17 How 30) he wrote, for the 
unanimous Court, an opinion holding that a Railroad Com- 
pany could not, by farming out its franchises, or leasing its 
track, escape liability for the acts of its lessee. To the 
objection of the Company that the cars employed were not 
built by, and did not belong to it — ^that they were the ex- 
clusive property of the lessee; that the agreement to di- 
vide profits did not constitute a partnership nor evince a 
relation of principal and agent, he says : "This conclusion 
implies that the duties were imposed upon the plaintiff 
by the Charter are fulfilled by the construction of the road 
and that by alienating its right to use and its powers of 
control and supervision,it may avoid further responsibili- 
ty. But those acts involve an overturn of the relations 
which the Charter has arranged between the corporation 
and the community. Important franchises were conferred 
upon the corporation to enable it to provide the facilities 
to communication and intercourse required for the public 
convenience The corporation can not ab- 
solve itsef from the perfor;mance of its obiglations, without 
the consent of the Legislature." This doctrine has become 
the settled law of the Country. 

In Florida vs. Georgia, (17 How. 478), Judge Campbell 
discussed, in a strong dissenting opinion, in which he was 
joined by Judges Curtis, McLean and Daniel, the extent of 
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the power, conferred by the Constitution, to bring a State 
to the Bar of the Court, and call upon it to answer a suit, 
either of foreign or of the United States. A bill was filed 
by the State of Florida against the State of Georgfia, for 
the purpose of having a decree establishing the line be- 
tween the two States. Mr. Badger and Mr. Berrien, rep- 
resenting Georgia, and Mr. Westcott and Mr. Johnson, 
Florida. The Attorney General, Mr. Gushing, asked per 
mission to intervene and assert the claim of the United 
States to a portion of the land in controversy. Both Judge 
Curtis and Judge Campbell, relying upon the well settled 
rules of Chancery practice, showed that a person seeking 
to intervene, should be made a party to the proceeding and 
become bound by the decree — whereas the Attorney Gen- 
eral disclaimed any purpose or power, to make the United 
States a party with the incidents attaching to that relation. 
Both States objected to the intervention. Judge Camp- 
bell said: **I do not admit that the Attorney General has 
any corporate or judicial character, or that he can be in- 
troduced into the record, as an actor or respondent in a 
suit. His duties are strictly professional duties, and his 
powers those of an attorney at law. Whatever he may 
do for the United States, a special attorney might be re- 
tained to do ; nor can the United States appear in his name, 
nor by his agency, in cases where they may not be a par- 
ty." Following an exhaustive discussion of the relation be- 
tween the States and the United States, in respect to the 
jurisdiction of the Federal judiciary, he concludes, with a 
spirited assertion of judicial independence of Executive in- 
terference, saying : "Nor do I perceive that the Executive 
department has any title to disturb the parties or the Court, 
with the expression of anxieties or apprehensions that the 
Court will be lured to perform what Congress alone may 
do, or that these constitutional conditions will not be hon- 
orably fulfilled. The existence of this Federal Government, 
in its whole extent, is a testimonial to magnanimous and 
disinterested polity of the States of the Union; nor is the 
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concession, which submits to a tribunal of justice between 
sovereign States, the least weighty of the proofs of those 
dispositions. It seems to me that it is the duty of this 
Court to come to the exercise of the jurisdiction, the States 
have conferred, in the same spirit ; to exercise it according 
to the letter of their submission, to exclude from it sus- 
picions, jealousies, interventions from any authority, but to 
meet the parties to the controversy with confidence." 

In Dodge vs. Woolsey, (18 How. 331), the plaintiff resi- 
dent of another State, and a stockholder in the Commer- 
cial Bank of Cleveland, Ohio, filed a bill in chancery, in the 
Circuit Court of the United States, against the Directors 
of the Bank and the Tax Collector, for the purpose of en- 
joining the Directors from paying, and the Tax Collector 
from enforcing the collection of a tax imposed by the Leg- 
islature upon the bank, upon the ground that, by its char- 
ter the State had entered into a contract binding itself to 
a different sytem of taxing the property of the Bank. The 
defendant, tax collector, challenged the jurisdiction of the 
Court. Mr. Justice Wayne, writing for the majority, sus- 
tained the jurisdiction, and held that the provisions in the 
Charter constituted a contract preventing the Legfislature 
from changfing the method of taxing the property of the 
bank. Judge Campbell wrote a strong, dissenting opinion, 
in which Judges Daniel and Catron concurred. Denying the 
right of a stockholder of a corporation, without alleging 
collusion, fraud or negligence, on the part of the Direc- 
tors to invoke the interference of a Court of Equity, re- 
specting the management of the corporate property. Jus- 
tice Campbell said : "The allowance of this plea interposes 
this Court between these corporations and the govern- 
ment of the people of Ohio, to which they owe their exist- 
ence, and by whose laws they derive all their factulties. It 
will establish on the soil of every State a caste made up 
of combinations of men for the most part under the most 
favorable conditions of society, who will habitually look 
beyond the institutions and authorities of the State, to the 
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central government for the strength and support necessary 
to maintain them, in the enjoyment of their special privi- 
leges and exemptions. The consequences will be a. new 
element of alienation and discord between the different 
classes of society, and ithe introduction of a fresh cause 
of disturbance in our distracted, political and social sys- 
tem. In the end the doctrine of this decision may lead to 
a violent overturn of the whole system of corporate com- 
binations. ... If this Court is to have an office, so 
transcendent as to decide finally, the powers of the people 
over persons and things within the State, a much closer 
connection and a much more direct responsibility of its 
members to the people, is a necessary condition for the 
safety of the popular rights. . . . The enquiry runs — 
have the people of Ohio deposited, with this tribunal, the 
authority to overrule their own judgment upon the extent 
of their own powers, over institutions created by their own 
government, and commorant within the -State. The fun- 
damental principle of American Constitutions, it seems to 
me, is that, to the people of the several States, belongs the 
resolution of all questions — ^whether of regulation, com- 
pact or punitive justice, arising out of the action of their 
municipal government, upon their citizens, or depending 
upon their constitutions and laws, are judges of the valid- 
ity of all acts done by their municipal authorities in the ex- 
ercise of their sovereign rights, in either case without re- 
sponsibility or control from any department of the Feder- 
al Government. This, I understand to be the import of the 
municipal soverignty of the people within the State." 

Answering the suggestion regarding the necessity for 
interference by the Court, he says: "It may be that the 
people may abuse the powers with which they are invested 
and, even in correcting the abuses of their government, 
may not, in every case, act with wisdom and circumspec- 
tion. But, for my part, when I consider the justice, mod- 
eration, the restraints upon arbitrary power, the stability 
of social order, the security of personal rights, and the gen- 
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eral harmony which existed in the Country before the sov- 
ereignty of government was asserted, and when the sov- 
ereignty of the people was a living and operative princi- 
ple, and governments were administered subject to the 
limitations, and with reference to the specific ends for 
which they were organized and their members reorganized 
their responsibility and dependence, I feel no anxi|ety nor 
apprehension in leaving to the people of Ohio a "complete 
power" over their government and all the instruments 
and establishments it has called into existence." 

In Baker vs. Robertson, (18 How. 480), Judge Campbell 
wrote a very interesting opinion, in which he traced the 
origin and growth of the Chancery jurisdiction for wind- 
ing up the affairs, and administering the property, of cor- 
porations whose charters had been forfeited. It is singu- 
lar how doubtful, at that time, was the existence of the 
power and method of its enforcement. The subject is 
now, to a large extent, regulated by statutes. 

No cases of special importance, or permanent interest, 
dhring the years 1854-1855 engaged the attention of the 
Court, in which Judge Campbell filed opinions, involving 
constitutional construction. The slavery question, in one 
of its disturbing phases, in 1856, came to create, or to de- 
velop, strong diversity of opinion, in the historic contro- 
versy, the echoes of which were heard far beyond the ar- 
gument at the Bar, and the deliberation in the Conference 
room. Thic case, known in the judicial and political his- 
tory of the Country, as the "Dred Scott case," (19 How. 
395), demands more than a passing notice. Happily, the 
subject matter, out of which it grew, has ceased to have 
any other than an historical interest. It is difficult, and hap- 
pily so, for us to understand the mental attitude, 
of the men of that day, regarding the status, and future, 
of slavery in its manifold aspects. It is, however, but jus- 
ttice to the members of the Court, who took part in the 
decision of the case, to ascertain what was decided. It 
was unfortunate that its merits should have been compli- 
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cated and obscured by the question of practtice, presented 
by the decision in the Circuit Court, upon the plea in abate- 
men. It must be conceded that, among the Justices, there 
is a lack of uniformity of view and opinion upon this ques- 
tion. This is but one of many cases in which, by reason of 
the functions of, and duties imposed upon the judiciary, 
State and Federal, in our system of Government, questions 
of larger import than are presented "upon the record," and 
interests of wider scope and more permanent effect than 
those of the parties litigant, are open to discussion and de- 
cision. In more than one of the leading cases, involving 
constitutional construction and interpretation, in our ju- 
dicial history, the instant case may have been disposed of 
within narrower limits than those observed by the Court. 
It may be that sometimes Judges give way to the tempta- 
tion of reaching out for "forbidden fruit." In every such 
instance those whose interests are affected, or who held 
political, or other, opinions, at variance with the conclu- 
sion reached, usually by a divided Court, have charged ei- 
ther that, that which is written is obiter, or that the Judges 
have been affected by other than judicial considerations. 
Many have undertaken to attack and to defend the Court 
from the charge of entering into a domain, not open to it, 
and the discussion and decision of questions other than 
those presented upon the record. Probably none have dis- 
judicial spirit, than Professor Mikell, in his admirable 
cussed this question more intelligently, or in a more 
sketch of Judge Taney, (IS Great Am. Lawyers, 77^, In 
respect to this phase of the subject, he says : "As a tech- 
nical question of practtice, the writer is of the opinion that 
Taney and his three associates erred in thinking the mer- 
its of the case before them, after deciding that the Circuit 
Court had no jurisdiction, just as he thinks Justice McLean, 
of the minority, was wrong in holding thatthe plea to the 
jurisdiction was not before the Court, but only the merits ; 
but, that the question was then, not a settled one is appar- 
ent from a perusal of the opinions in this case, and the au- 
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thorities cited therein." As pointed out by Professor Mi- 
kell, precedents were not then, and are not now, difficult 
to find in which Courts have, without crticism, pursued the 
same course. Judge Campbell was not disturbed by the 
question of practice. He says: "My opinion in this case 
is not affected b ythe plea in abatement, and I shall nr 
discuss the questions it suggests." He proceeds to state 
the facts upon which, in his opinion, the case is to be de- 
cided, saying: "The claim of the plaintiff to freedom de- 
pends upon the effect to be given to his absence from 
Missouri, in company with his master, in Illinois and Min- 
nesota, and this effect is to be ascertained by a reference to 
the laws of Missouri." 

It will be observed that Judge Campbell does not express 
any opinion as to whether, if Scott had been a free person 
of African descent, he would have been a citizen within the 
meaning of the term, as used in the Constitution and the 
Judiciary Act, and entitled to sue in the Federal Court. He 
thus states his conclusion : "The eighth section of the Act 
of Congress of the 6th of March, 1820, did not, in my opin- 
ion, operate to determine the domestic condition and status 
of the plaintiff and his family, during the sojourn in Minne- 
sota territory, or after their return to Missouri 

It appeared upon the trial that the plaintiff, in 1834, was 
in a state of slavery in Missouri and, that he had been in 
Missouri for near fifteen years in that condition, when this 
suit was brought. Nor does it appear that he, at any time, 
possessed another status or condition DE FACTO. His 
claim to freedom depends upon his temporary elocation 
from the domicile of his origin, in company with his mas- 
ter, to communities where the law did not prevail. My ex- 
amination in confined to the case, as it was submitted upon 
uncontested evidence, upon appropriate issues to the jury, 
and upon the instructions given and refused by the Court 

upon that evidence." 

Without entering into discussion of the merits of the 
opinions, filed by the other Justices, upon the question 
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of practice, and of status, in respect to citizenship, of a 
free person of African descent, it is manifest that Judge 
Campbell met and decided the vital question involved in the 
controversy. If he was inagreement with Judge Curtis 
that the Circuit Court had jurisdiction, he logically concur- 
red with him in the opinion that he was "obliged to con- 
sider the question whether its judgment on the merits of 
the case should stand or be reversed." Judge Campbell 
was of the opinion that the status of the plaintiff was 
fixed by the law of Missouri, while Judge Curtis held that, 
upon the admissions in the record, his residence with his 
owner in the territory, within the provisions of the Act 
of Congress, dissolved the relation of master and slave. 
The merits of the plaintiff's contention, therefore, from 
the view point of Judge Campbell and Judge Curtis was 
dependent upon the effect of his residence, with his owner 
in Illinois and Minnesota and the validity of the Act of 
Congress known as the Missouri Compromise of 1820. 

The power of Congress to prohibit slavery in territory 
acquired either by conquest or purchase and belonging to 
the United States, under the grant of power to make all 
needful rules and regulations, respecting such territory 
was, at that time, and has been since, the subject of di- 
vergent views, and conflicting opinion, in the minds of legis- 
lators and lawyers, statesmen and Judes. That it should 
have been so when the question involved in this case was 
presented for decision, certainly gave no ground for ques- 
tioning the motives of any of the Judges, in respect to the 
opinions entertained by them. That there was ample room 
for debate is manifest from a careful examination of the 
opinions filed in the case. These divergent opinions were 
strongly stated and ably sustained. Mr. Reverdy Johnson, 
who was of counsel and took part in the argument said, 
upon the death of Judge Curtis : "Able as was the opinion 
of the majority of the Court delivered by Chief Justice 
Taney, it was admitted at the time, I believe, by most of 
the profession, that the dissenting opinion of Judge Cur- 
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tis was equally powerful. Lawyers may differ, as they have 
differed, as to which of these two eminent men were 
right, but they will all concede that the view of each was 
maintained with extraordinary ability whilst those who 
knew them both, will never differ as to the sincerity of 
their respective convictions." Judge Campbell, presiding 
over the memorial meeting of the Bar of the Supreme 
Court, when Judge Curtis died, referring to the opinions 
of the Chief Justice and Judge Curtice, said: "In respect 
to the merits of the respective <q)inions, I have no design 
to say a word. They are marked with g^eat ability, and 
are an honor to the Court which was able to produce them. 
They will be considered hereafter as a link in the chain of 
historical events, and justice will be done to all parties 
connected with them. I am not aware that there was any 
hostility or unkindness, felt or expressed, to Judge Curtis 

-sod ^i^dds UBD I *miq q^iM jhduod q[ou pip oqM dsoq) iCq 
tively as to some, and shall speak as to myself. Our re- 
lations remained undisturbed by time, distance and the 
corroding effects of sectional strife and civil war, until 
the hour of his lamented death." 

Thatjudge Curtis retained for Judge Campbell the same 
high regard and kindly feeling, is shown by the fact that, 
at the end of the civil war, upon learning that Judge Camp- 
bell was imprisoned at Fort Pulaski he, with Judge Nelson, 
promptly and successfully, interested himself in securing 
his release. While detaned at Fort Pulaski, July 20, 1865, 
he wrote Judge Curtis a letter expressing his appreciation 
of the latter's interference in his behalf, and that the war 
had made no change in their personal relations, (Century 
Maazine, Nov. 1889—953). During the Campaign of 1860 
much was written and said by those whose passions were 
excited, or political interests involved, questioning not 
only the soundness of the variant views of the Court, but 
charging that the mapority were moved by impr<q)er mo- 
tivse. So far as the interests and motives of those who 
concurred in the judgment rendered are concerned, it is of 
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significance to note that both Chief Justice Taney and 
Judge Campbell had voluntarily liberated all of their slaves 
some years before the decision was rendered. As far back 
as 1847, Judge Campbell wrote an article in the "Southern 
Quarterly Review," in which he advocated as a duty the 
amelioration of the law of slavery, and proposed the es- 
tablishment of the legal relation of slaves in the family 
on a firm foundation, and the removal of restraints on 
voluntary emanicipation, on education, and to abolish all 
sales under legal or judicial orders or process." 

While Judge Curtis thought that his associates, upon 
reaching the conclusion that the Court had no jurisdiction 
to entertain the suit, should have directed its dismissal, 
he bore eliquent testimony tto his "admiration and rever- 
ence for the preeminent abilities, profound learning, incor- 
ruptible integrity and signal private virtues, exhibited in 
the long and illustrious judicial career" of the Chief Jus- 
tice. No one has expressed, in finer spirit, or manner, the 
correct view of this controversy and its participants, than 
Mr. George Ticknor Curtis, of counsel for the plaintiff, and 
the brother of Judge Curtis. At the meeting of the Bar of 
the Supreme Court, at the time of the death of Judge Camp- 
bell, he said: "I am the only survivor of all those who 
took part in the argument and decision of the famous Dred 
Scott case. I know more, perhaps, of the internal history 
of that case than any other person who is now living. 
I do not propose to detail that history now — ^but it is due 
to the Southern Judges, who sat in that memorable case, 
to speak of their positions, and the doctrines which they 
maintained. The time has come when justice can be done 
to those who have passed away, and when history can 
perform its appropriate office." After stating the points 
in controversy, in regard to the right of the Southern 
people to carry their slaves into the territories, the pub- 
lic domain, in which all of the people had a common inter- 
est, he says: **It seemed to be founded in an equality of 
right as between the different sections of the Union, re- 
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garded as slave-holding and non-save-holding States.. It 
is not surprising, therefore, it never has been to me, that 
Judges of Southern birth and training ,accustomed to this 
form of property, which lay at the basis of social life in 
those States, should have overlooked those considerations 
which made the claim untenable under the Constitution. 
Certainly they were bound to follow their convictions, and 
it seems to me that no impartial person can now examine 
their opinions, as pronounced from the Bench, without 
seeing that they expressed convictions most sincerely and 
honestly entertained. Not only did those opinions express 
convictions honestly and sincerely held, but it was suppos- 
ed by those learned and upright men that, when the Su- 
preme Court should have affirmed the constitutional doc- 
trine, which they believed to be the true one, all further 
agitation and controversy would be ended. This was a 
great mistake and miscalculation which the sequal prov- 
ed." One of the regrettable results of the controversy 
growing out of the case was the resignation of Judge Cur- 
tis on September 1, 1857. He gave to the President, as 
the reason for his resignation, that his "private duties are 
inconsistent with a longer continuance in the public serv- 
ice." This was strictly within the truth — ^but the corre- 
spondence published in the "Memoir" by his distinguished 
brother, discloses the fact, that this decision, and its in- 
cidents, hastened his retirement. It is creditable, to both 
Judge Curtis and himself, that Judge Campbell, on Septem- 
ber 3, 1857, wrote him, expressing his regret at the decision 
he had made to resign, saying: "Had I been aware that 
such a measure was in contemplation, I should have plac- 
ed before you an earnest remonstrance on the subject." 
In Jackson vs. Steamship Magnolia (21 How. 296), 
Judge Campbell thought the jurisdiction of the Admiralty 
was carried to "an incalculable extent, beyond any and 
all others." The case arose out of a collision between the 
Wetumpka and the Magnolia on i the Alabama River, about 
two hundred miles above tide water. Upon objection to 
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the jurisdiction, the District Judge dismissed the libeL 
Upon appeal, the Court, Judges Campbell, Catron and 
Daniel dissenting, reversed the judgment and sustained 
the jurisdiction. For historical research, defence of the 
common law system of trial with a jury to decide the 
facts — defence of the reserved rights of the State, to pro- 
vi(le for the trial of causes accruing altogether in their 
own boundaries, and protest against the tendency to en- 
large the jurisdiction of the Admiralty Courts, this is the 
strongest of Judge Campbell's dissenting opinions. With 
all of his learning in, and veneration for, the civil law, he 
gives strong and eloquent expression of his admiration for 
the Courts, which proceeded according to the course and 
practice of the common law. After quoting those portions 
of the Constitution guaranteeing trial by jury and due pro- 
cess of law he says: "These, and others of a like kind, 
identify the men of the Revolution as the descendants of 
ancestors who had maintained, for many centuries, a per- 
severing and magnanimous struggle for a constitutional 
Government, in which the people should directly partici- 
pate, and which should secure to their posterity the bless- 
ings of liberty, the supremacy of those Courts of Justice, 
that acknowledged the right of the people to share in their 
administration, and directed their administration accord- 
ing to the course of the common law, in all the material 
subjects of litigation — of that common law which springs 
from the people themselves, and is legitimate, by that 
highest of- all sanctions, the consent of those who are sub- 
mitted to it — of that common law, which resulted from 
the habitual thoughts, usages, conduct and legislation of 
a practical, brave and self-relying race, was established in 
England and the United States only by their persevering 
and heroic exertions and sacrifices. Mag^a Charta from 
which a portion of the Constitution was extracted was, ac- 
cording to Lord Brougham, "a declaration of cxixsting 
and violated rights." Beginning with the statutes of Rich 
II, he traced the legislation in England, restricting the 
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pretensions of the Courts of the Lord Q)nstable and Earl 
Marshall and the Lord High Admiral. He showed how, in 
the reign of George III the extension of the Admiralty 
jurisdiction was a prominent cause of the American Rev- 
olution, referring to the resolution prepared by John 
Adams, the "Coke of the Revolution," containing instruc- 
tions to their representatives, averring that "next to the 
revenue itself, the late extensions of the jurisdiction of 
Admiralty, are our greatest grievance, etc." By this ex- 
tension of jurisdiction of Courts of Admiralty in all cases 
arising in the transportation of property, on the inland 
water ways, "The States are deprived of the power to 
mould their own laws in respect to persons and things 
within their limits, and which are appropriately subject 
to their sovereignty. The right of the people to self-gov- 
ernment thus abridged — abridged to the precise- extent, 
that a Judge appointed by another Government may im- 
pose a law, not sanctioned by the representatives or agents 
of the people upon the citizens of the State."' At the same 
term in Taylor vs. Caryll (20 How. 583), the powers of the 
State and Admiralty Courts came undder review. Judge 
Campbell, writing for a majority, held that, when the State 
Court, by the process of original attachment, seized a ves- 
sel, and pending the proceeding, a libel was issued out of 
the Admiralty for the recovery of seamen's wages, the 
jurisdiction of the State Court was not ousted ,and a pur- 
chaser under the attachment proceeding, acquired a valid 
title as against a purchaser at a sale by the Marshal. This 
opinion brought from the Chief Justice a vigorous dissent- 
ing opinion, in which for himself and three of his asso- 
ciates, he defended the Admiralty jurisdiction in more 
spirited language than he was wont to use. He gave an 
interesting history of the conflict waged between the com- 
mon law Courts and the Admiralty in England, attribut- 
ing to the study of Coke's works, by American lawyers, 
their histility to, and jealousy of, the Courts of Admiralty. 
The opinion is manifestly intended as an answer to Judge 
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Campbell's dissenting opinion in the Jackson case — both 
are ably sustained. The decision in neither case has been 
overruled. 

On Jan. 1, 1861, of the associates whom Judge Campbell 
found upon the bench, in 1853, Judge Curtis had resigned. 
Judge Daniel died Dec. 4, 1860. The Reporter states that, 
during portions of this term. Chief Justice Taney, Judge 
QiflFord and Judge Catron were absent on account of ill- 
ness. The older members of the bar were passing away» 
In addition to these depressing incidents, the Presidential 
Campaign of 1860, with its results, bore heavily upon the 
mind and heart of patriotic men, both North and South — 
especially Southern men devoted to the Union of the 
States, who could not fail to foresee conditions which 
threatened its dissolution. It is doubtful whether there 
ever came to men of this cast of mind and character, a 
more severe test of duty than to the men of the South 
of the type of Judge Campbell in 1860-61— or whether men 
ever bore themselves with more unselfish loyalty to their 
convictions. I have no disposition or desire to say more 
than that, whatever differences of opinion honest, sincere 
men may have entertained, respecting ultimate political 
allegiance, it seems to me that these men pursued a line 
of conduct which entitles them to th honor and admiration 
of all who place proper estimate upon loyalty to a high 
sense of duty as they saw it. It was manifest that a very 
large number of citizens in the South Atlantic and Gulf 
States, regarded the election of Mr. Lincoln on the issues 
involved in the campaign as justifying ,if not renderings 
it necessary for the protection of their rights, to with- 
draw from the Union. Judge Campbell, ten years before, 
publicly, and as the result of careful thought, study and 
consideration, expressed his opinion that "A State may 
dissolve its relation to the Union at its pleasure." He was 
equally emphatic, November 24, 1860, in the expression of 
the opinion that "the election of Mr. Lincoln * * * is. 
not a sufficient cause for the dissolution of the Union,'" 
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and again, November 26, 1860, that he had "no sympathy 
with those who would precipitate ours, or any other 
State, into consequences that can not fail, under any cir- 
cumstances, to produce disaster and distress." While he 
held these views in regard to the right of the State to 
secede, and of the absence of a valid cause for exercis- 
ing that right, his opinion in regard to the right of the 
Government to wage war against a State, was expressed 
in an address made to a mass meeting in Montgomery, 
August 13, 1850, that, "Whenever the Federal Government, 
and much more, when a single department of the Federa' 
Government, upon a question of disputed title to property, 
shall venture to employ the army and navy of the Con- 
federacy to subdue one of its members, it is clear that the 
very foundations of the Union are at once subverted/ It 
is not my purpose to discuss the correctness of the views 
held by Judge Campbell, and thousands of the most pa- 
triotic men of the South. The issue between them, and 
other equally patriotic men in the North, has been in its 
practical aspects, settled in the Court of final resort, when 
procedure by due course of law has been exhausted. But 
it can never cease to be a question of interest, nor can 
justice be done to character, the conduct of memory of 
men, until loyalty to their mental and moral convictions, 
to their intelligent, educated sense of duty, has been tried 
and tested. It is, in fixing their place in the estimate of 
men, and the history of their country, that in the forum 
of conscience, by the judgment based upon the verdict 
which time empannells. Judge Campbell stands vindicated, 
his memory is and entitled to hold a high place in our 
respect, admiration and veneration. So far as, in his po- 
sition, it was proper for him to do, he counselled the peo- 
ple of Alabama against Secession. When, however, in the 
exercise, of what he regarded their reserved political 
right, they followed other counsel and, in Convention as- 
sembled, adopted the ordinance of Secession, there was but 
one course open to him. To follow it, demanded sacri- 
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fice and suffering — retiring from a position congenial to 
his taste — assuring him, during life, the enjoyment of the 
highest professional and civic honors, the opportimity for 
continually enlarging usefulness ; he did not hesitate as to 
the path into which duty called him. Before taking the 
final step, he sought, in the most perilous position which 
a man can assume — perilous to his character, his reputa- 
tion — ^the esteem of his own people, and the almost cer- 
tainty of receiving injustice from others — ^voluntary inter- 
vention between sectional factions, and the effort to secure 
peace, by negotiation, when the parties concerned, were 
determined upon war. The State of Alabama adopted the 
ordinance of Secession, January 11, 1861. Much has been 
written — more or less controversial in character, respect- 
ing the course pursued by Judge Campbell between that 
date and May 1st, 1861, when he resigned as Justice of the 
Supreme Court. This is not the time, nor the occasion, 
for entering into the controversy, or discussing the differ- 
ences which grew out of the course pursued by Judge 
Nelson and Judge Campbell on the one part and Mr. Lin- 
coln and Mr. Seward on the other. They are recorded as 
a part of the history of the times. Partisans have given 
to them the coloring which suited their purpose. For- 
tunately he made the record, by which his motives and 
conduct can be judged, and it has come to us free from 
passion, prejudice or other disturbing element. He wrote : 
"It was opposed to the act of Secession of the State of 
Alabama. That opposition was open, public and declared. 
The cause for Secession was regarded by me as inadequate 
♦ * * My opinions were well known and had the effect 
to arouse against me, hostility and proscription. I was 
unwearied, in the winter of 1861, in my efforts to produce 
a settlement. Through the Hon. Montgomery Blair, I 
opened a communication with President Lincoln and offer- 
ed to be the medium of a communication to the people of 
Alabama. I was consulted by Mr. Crittenden upon his 
resolutions. I attempted to procure commissioners to be 
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sent to the States to engage them to postpone action. 
Mr. Buchanan at one time consented to do this. I aided 
in the consultations of members of the Peace Congress. 
I endeavored to avert the calamities of war by prevent- 
ing military collision. I was a Union man and believed 
that a few months of peace would save the Union. I have 
this opinion still." When he found that he could render 
no further service to the cause of peace he resigned and 
returned to his home, surrendering the most dignified, 
honorable and, to a lawyer, desirable position which can be 
conferred on an American citizen. 

It is, therefore, at this period of his life that we may 
pause and estimate the character and quality of the service 
rendered by him in judicial station. In noting, and quot- 
ing, from several of his dissenting opinions, I would not 
create the impression that he was, in any sense, a "dissent- 
ing Judge" — although our judicial history, both State and 
Federal, vindicates, not only the propriety, but the high, 
and frequently, essential, service rendered by well consid- 
ered, strongly sustained, dissenting opinions. Judge Camp- 
bell wrote a large number, and his full share, of opinions 
"for the Court." In cases involving real estate in Texas, 
California and other new States, his opinions sustained, 
and rendered secure, titles, harmonizing French and Span- 
ish laws with the principles of American jurisprudence, 
State and Federal statutes. In his opinions in cases relat- 
ing to contracts, negotiable instruments and corporations, 
he adhered to fundamental principles and authoritative de- 
cisions.. His dissenting opinions bring out more clearly 
his method of discussion — ^independence of thought and 
vigorous style of expression — ^they express convictions 
deeply rooted in his mind and forecast his course when he 
returned to the bar. He was, as a strict constructionist of 
the Federal Constitutionfi, sensitive to infringement upon 
the reserved domain of State legislation, and the independ- 
ence of State Courts. He knew full well, from his study 
of the history of institutions and nations, that one of the 
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most insidious agencies in absorbing contralized power, at 
the expense of local self-government, had been found in 
the amplification and enlargement of jurisdiction by the 
judiciary. He saw, in the development of business and in- 
dustrial corporations, with their inevitable expansion, in 
numbers and power, that they would seek to find a shel- 
ter from State control, in the Federal Courts. It is not my 
purpose to claim finality for his opinions — ^this he did not 
do. He recognized the fact that the questions discussed 
were in the domain debate and an unexplored field 
of development. His opinions were sincerely held, 
and strongly supported — ^in many respects his apprehen- 
sions have been realized. It does not indicate wan tof loy- 
alty to the Union, and its judiciary, that he insisted upon 
the observance of well guarded limitation upon its Con- 
stitutional powers. The mariner who studies diligently, 
and keeps well within the limitations of his chart, is not 
only a wise, but a safe navigator. He will steer his ship 
so that, being kept within the channel, she will avoid 
shoals and shallows and, with more certainty, come safely 
into port, than one who, following "the rambling lights," 
luring into wider waters, endangers the safety of his ship, 
and invites ultimate disaster. It may be that, in the en- 
larged and constantly enlarging, sphere of jurisdiction in 
which Federal Courts are moving, expanding commerce, 
interstate and international — the vast financial institutions 
and industrial activities, with their complicated inter-re- 
lations and relations to the public, and necessity for wise 
adjustment of the relation between capital and labor, all 
interests are better conserved by national control, con- 
strued and enforced by Federal Courts, — ^this, like so many 
debatable questions in our complex system and complex 
civilization, must be tried and tested by experience — ^no 
man can speak the final word. However this may be, the 
conservative influence, the^,: steadying power of a gr^t 
Judge is always wholesome and healthful — ^and nowhere 
more so than in our system of government, with its checks 
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and balances — so essential to the preservation of the pow- 
erful, and yet delicate, political and judicial, mechanism of 
a Democratic Federal Republic. 

Any estimate of the service rendered by Judge Camp- 
bell which overlooks, or neglects to take note of, his la- 
bors, as presiding Justice in the Circuit Court of the Ninth 
Circuit, is incomplete. During the years of his service, the 
Justices, with regularity, attended upon the Circuit Court 
and, with the District Judge, conducted its business. One 
of the oldest and ablest members of the Bar of New Or- 
leans, says: "The appearance of Judge Campbell on the 
Federal bench was all that could be desired by the friends 
of order and good government. His presence attracted 
the attention of the public and his way of controlling and 
dispatching business justly brought him the reputation of 
being a great Judge. His presidency in the Circuit Court 
constituted an epoch in its history." 

While Judge Campbell strictly construed the limitations 
upon the Federal Court, he accepted and acted upon the 
sound and salutary principle announced by Judge Mar- 
shall, that the Court dared not usurp jurisdiction and dared 
not shirk it. In vindicating and enforcing obedience to 
National laws, he was firm, courageous and unswerving — 
without regard to persons or other considerations. Soon 
after his appointment, it became his duty to preside at the 
trial of many prominent citizens, including the then Gov- 
ernor of Mississippi, for violation of the neutrality laws in 
connection with the filibustering expedition to Nicarauga 
and Cuba — ^a great outcry was made of oppression through 
the Federal Courts. One who was connected with the 
Court, says : "No man could have borne himself with more 
dignity or wisdom, in the severe ordeal to which he was 
then subjected. He was firm, courageous, temperate and 
wise * * * There never was a nobler spectable, pre- 
sented in a court of justice, than of this magistrate wisely 
and calmly controlling turbulence and vindicating the maj- 
esty of the law." 
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Upon his regisnation, Judge Campbell returned to his 
home and resumed the practice of the law.. The expres- 
sion of his opinions in regard to the course pursued by the 
people of the State, for a time, rendered him unpopular. 
He says : "Upon my return to Alabama, 1861, I found that 
there was a very strong feeling of opposition and hos- 
tility to me. I made no attempt to obtain office or em- 
ployment under the Confederate Government. I received 
no offers or overtures from those controlling it * * * 
I did not suppose that the war would be a transient one, 
or that it would be brought to a close by the lucrative de- 
sires of the Northern States for cotton * * * or by 
privateering, or foreign intervention * * * In point of 
fact, I simply resumed my position as a private citizen.'* 
He was, because of the many questions arising upon the 
construction of Acts of Congress, strongly urged by Mr. 
Randolph, Secretary of War, to become his assistant. Act- 
ing upon a sense of duty, he finally accepted the position, 
October, 1862. He says: "The office was one that im- 
posed irksome, uncongenial and, in most cases, trivial la- 
bor. I do not doubt that I alleviated much distress — ^miti- 
gated the severities of the war to some persons, enforced 
justice and order in many instances, and won the respect 
of those having connection with the office, by a firm, im- 
partial and benevolent administration. * * * All I 
mean to say is that, under the difficult circumstances of 
the time, in a subordinate and comparatively unimportant 
oflFice, I found the means to do a great deal of good. I 
diminished the weight of the heaviest calamity that ever 
befell a country, to many." 

Becoming satisfied that some action should be taken 
looking to bringing the war to an end, in the fall of 1864, 
he conferred with the Secretary of War, and members of 
Congress. I nDecember, 1864, he addressed Mr. Justice 
Nelson, an elaborate letter ^viting a conference with l^jm 
and, if possible, Messrs. Ewing of Ohio, ,Curtis of Boston, 
and Secretary Stanton, to ascertain whether measures for 
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peace could not be set on foot. Two copies were sent, with 
the concurrence and sanction of Hunter and Sed- 
don, in December, but no answer was received. This pre- 
ceded Mr. Blair's visit to Richmond and was the first 
eflFort, that he knew of, which resulted in the Hampton 
Roads Conference, of which Judge Campbell was a mem- 
ber. The history of that Conference, with its incidents and 
result, bringing more or less controversy, so far 
as Judge Campbell is concerned, has been written 
into the history of the times — it is suflFicient to refer to the 
memorandum drawn up by him, and signed by the Con- 
ference Commissioners. It is of interest, however, to have 
the impression made upon him, by Mr. Lincoln's state- 
ment and conversation. He returned to Richmond im- 
pressed with the conviction that further effort should be 
made to bring the war to an end on the lines suggested 
by Mr. Lincoln. This opinion was concurred in by many 
Senators, Members of Congress and citizens. Judge Camp- 
bell has left an interesting record of his eflForts to pro- 
mote the plan which he thought should be pursued. He 
says that ,at the request of Governor Graham, then Sen- 
ator from North Carolina, he addressed a letter 
to him "explaining Mr. Lincoln's views, how they 
would leave the Confederate States and urging the 
eflFort to accept the terms he held out." This let- 
ter was used among the Senators in consultation 
and a committee was appointed to confer with Mr.- Davis 
upon the subject, who returned an unfavorable answer. 
He addressed a letter to General Breckenridge, Secretary 
of War, in regard to the state of the finances, the Army 
and other matters of vital importance to the continuation 
of the war. At his request, he visited Mr. W. C. Rives, 
then a member of the Confederate Congress, who was con- 
fined to his room by sickness. Mr, Rives requested Judge 
Campbell to give him information, in regard to existing 
conditions to enable him to confer with General Lee, rela- 
tive to opening negotiations for peace. "Neither of us had 
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any confidence in any successful issue, and both spoke with 
freedom of the future. Both looked forward to a period 
of public calamity." Mr. Rives said that he would not 
live to experience much of it, but we should "Be constant, 
firm and hopeful." Resolutions were prepared declaring, 
"That the President be advised to propose to the enemy, 
through the General in Chief, an armistice preliminary to 
the re-establishment of peace and union and for the spe- 
cial purpose of settling and ascertaining certain points in- 
cident thereto, a restoration of the Union, and particularly 
to ascertain whether the seceded States, on their return 
will be secured to their rights and privileges as States un- 
dr the Constitution of the United States." These resolu- 
tions were handed by Judge Campbell to Governor Gra- 
ham, and the Secretary of War. Governor Graham, after 
consultation with other Senators, returned them to Judge 
Campbell, saying that he approved them, but nothing 
could be done. Thus ended the third eflFort of Judge Camp- 
bell to bring the war to an end to secure peace to the 
country. It is interesting to find, in a letter from Mr. R. 
M. T. Hunter to Governor Vance, June 6, 1880, that he 
was in perfect agreement with Judge Campbell, in regfard 
to which sincere, patriotic men, then and ever since, have 
diflFered. The office of peacemaker, while commanded, with 
promise of Divine blessing, is a difficult one to fill in the 
affairs of men and of nations. I venture to think that 
the experience of lawyers and Judges in the sphere of indi- 
vidual litigation, a species of warfare, in the struggle for 
law, no less than statesmen in the domain of diplomacy, 
teaches the same lesson — they seldom satisfy either of 
the parties to the controversy — and must be content to 
find their reward in the consciousness that they have, 
usually, rendered high and valuable service to their clients, 
and those for whom they are called upon to act and await 
other reward until "life's fitful fever is over." Judge 
Campbell did not cease in his efforts to serve his people. 
He writes : "All these efforts being abortive, I could only 
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await the ruin certain to arrive. * * * I determined to 
remain in Richmond when evacuation should occur, and 
renew my obligations to the United States. * * * I 
had a conference with the late President, in which I in- 
formed him of my position. I informed him that eflForts 
for peace had been made during the winter and that the 
most prominent public men of the State were ready to aid 
in the work of pacification, and that if he would call them 
together, the work would be nearly done. That when 
wickedness and cruelty play for the conquest of a King- 
dom, the gentlest player will be the soonest winner.'" 
He appointed a second interview the following morning 
and exhibited a broad, Uberal, generous, magnanimous 
form of settlement that endears his memory to me. My 
connection with President Lincoln was a connection of 
good faith and unfeigned desire to secure peace in a per- 
manent and abiding form for this Union." Mr. Lincoln 
authorized the General in command in Richmond to take 
steps for calling the members of the Legislature of Vir- 
ginia to Richmond, but upon his return to Washington, 
acting upon Mr. Stanton's advice, he rescinded the order. 
Judge Campbell was arrested and imprisoned in Fort 
Pulaski. Judge Nelson and Judge Curtis interested them- 
selves in his behalf and ,after several months, he was re- 
leased and returned to his home. He took the oath re- 
quired by law and made application for amnesty pursuant 
to the President's proclamation. He never applied to have 
his political disabilities removed, although assured by Sen- 
ator, later Vice-President, Wilson, that the requisite vote 
oculd be secured. He insisted that he had done nothing 
wrong in respect to the war and its incidents. His opin- 
ions, in regard to the results of the war and the policy 
which should be adopted, are stated by him while at Fort 
Pulaski. "I concur in the policy of abolishing slavery 
throughout the United States. I regard the Revolution 
as the most radical and momentous that has ever occurred 
in any country. Much of the burden will fall upon the 
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people of the Confederate States. It changes the condi- 
tions of nearly all as to fortune and the temporal pros- 
perity. It requires for its success wisdom, prudence, pa- 
tience and patriotism." As with so many other Southern 
men, Judge Campbell, when he returned to his home, past 
middle life, found his estate destroyed, or rendered of 
little value, the people among whom h had spent his life 
and with whom, in their common misfortune, he dtermined 
to remain, were impoverished. Dr. Alderman, referring to 
the men of another revolution, says : "There is an element 
of infinite sadness in the attitude of all men who have lived 
through great revolutions. They have virtually lived in 
two worlds and only those possessing the highest wisdom 
* * * can survive the shock. Great movements in so- 
ciety, like great changes in nature, are marked by cruelty, 
violence and injustice." Like all of the South's finest, 
strongest, bravest and best manhood, absolutely loyal to 
all that was best in the past, sensitive to the wrong and 
injustice imposed upon his State and Section, Judge Camp- 
bell indulged in no vain regrets, nor refused to meet and 
discharge the duties of the present, but gathered the re- 
mains of his broken fortune, began anew the labors of his 
profession. There was no weak pining over an irrevoca- 
ble past, but only brave words and high resolve to dis- 
charge the duties of the day. In these days of national 
unity, and general prosperity, when the spirit of a united 
America is responding to the call for national sacrifice and 
service, it is well for us to understand, and teach not only 
our own children, but those who are of the North and 
West, the hearts of whose fathers were then filled with 
the pride of military success, and the passion of political 
and sectional controversies, of the character and moral 
courage, of the men of the South of 1865. But for them, 
and their influence, the temporary success of a policy 
which came well nigh indefinitely postponing real national 
unity, destroying purity in the administration of law, and 
disrupting the foundations of our civilization, would have 
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made of the South a land of ruin and discord, sacrificing 
the honor, glory and welfare of the Republic. We can 
never do overmuch honor to their memories. 

Seeing in the City of New Orleans a larger field for use- 
fulness, and the discharge of duty to those dependent 
upon his labor, Judge Campbell moved there during the 
latter part of 1865. An honored member of the bar of that 
city, who knew and admired him, writes: "It has always 
seemed to me that the larger field for professional effort 
which Judge Campbell found in New Orleans, and the cos- 
mopolitan character of the community had special attrac- 
tions for him from the beginning." Probably no one of 
the Southern States, and no city of the South furnished 
so large number of questions, and such variety of novel, 
difficult, interesting and important litigation, affecting not 
only large private interests, but public interest and wel- 
fare, as Louisiana and New Orleans. Judge Campbell 
found there a bar of exceptions learning, ability and exper- 
ience — ^he was warmly welcomed by bar and people and 
at once recognized as being in the front rank. 

I am indebted to the personal recollection of one who 
had the opportunity of watching, and the capacity of ap- 
preciating, his career. He writes: "Coming to the prac- 
tice at the bar of New Orleans, he threw himself into the 
contests, in which he became engaged, with a degree of 
intensity which it is difficult to express. He became ab- 
sorbed in his professional undertakings. He would sit for 
hours in his great library lost in thought, without turning 
the leaves of the volume open before himfl At other times 
he would walk the streets, gesticulating as he went, to the 
surprise of all who passed him. He spoke in Court cus- 
tomarily from the many books spread out before him. His 
language seemed to be borrowed from the books, and was 
apt to be technical and quaint, as the authorities them- 
selves. His style, for the most part, was measured and 
grave, as became his years and standing at the bar. From 
time to time, however, as he caught fire from the concus- 
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sion of debate, he became inflamed and fierce in his as- 
saults upon his adversary's side. There were occasions, 
seldom coming, but full of excitement as they arrived, 
when his utterances were filled with a degree of eloquence 
which aroused in those who knew him, like feelings and 
passions with those with whom the speaker himself con- 
tended." I have been favored with the privilege of ex- 
amining three volumes of Judge Campbell's printed briefs, 
largely of cases argued in the Supreme Court of the United 
States. They exhibit a wide range of litigation, present- 
ing questions of great difficulty and of novel character. 
They involve questions of commercial and corporation law 
and litigation growing out of political conditions. The ab- 
sorbing interest with which I have made a study of the 
life, character and labors of the great lawyer, Judge and 
citizen, has carried me beyond the bounds, marked by this 
occasion. I can not trespass upon your courteous patience 
further than to make inadequate reference to a few of 
the great causes, of State and National import, which he 
argued before the Supreme Court and the estimates put 
upon the work which, during the last twenty years, he per- 
formed. He secured, without question or controversy, the 
position at the bar accorded to his associate on the bench, 
Judge Curtis — a position among the great lawyers of his 
day — ^primus not inter pares but inter omnes. Passing his 
argument in 1851, and again in 1888, in the litigation which 
occupies a not less interesting than unique position, in 
our judicial history, waged for more than fifty years, by 
Mrs. Myra Qark Gaines, the many cases involving the fore- 
closures of mortgages, adjustments of priorities, reorgani- 
zation of railroad companies, cases involving title to valua- 
ble lands, municipal obligations, validity and interpreta- 
tion of wills, etc., I confine myself to his arguments in 
two cases, which stand out in the magnitude of the inter- 
ests involved and the questions of constitutional law pre- 
sented, as landmarks. Because of the subject mat- 
ter, the extent of the power of the Legislature 
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of a State to create monopolies, and of the construc- 
toin and limitation placed upon the Thirteenth and Four- 
teenth Amendments no decision of the Supreme Court, in 
recent years, develop more widely divergent views, re- 
garding the changes wrought in th character of our gov- 
ernment, than the Slaughter House Cases (16 Wall. 36). 
It is stated that in their argument Judge Campbell "Seem- 
ed to have levied a contribution on the literature and 
learning of the world to enable him to show the intoler- 
ance of the common law, of monopolies, and to furnish 
authentic examples of the almost infinite devices by which 
the strong have, in all countries, and in all ages, managed 
to destroy or curtail the right of every individual to ex- 
ercise his faculties in any way that might seem good in 
his own eyes, saving of course, the right of others, and 
as a basis for his powerful contention that, while African 
slavery as it had existed in the Southern States, was the 
occasion for the provision of th« Constitution putting an 
end to slavery or involuntary servitude, the language of 
the constitutional amendment had a scope far beyond the 
occasion that caused its use, and applied to all attempts to 
frustrate the Heaven-descended right of man to exercise 
his faculties in his own way." He traced the origin and 
history of slavery from the earliest periods, and in all 
countries — the various kinds of bondage, with their origin 
and characteristics. He contended that the word "servi- 
tude" had a different, and larger, meaning, was more in- 
clusive, than "slavery," and was so understood and used 
in the Ordinance of 1787, after which the Thirteenth 
amendment was modelled. He rested his case, however, 
with more confidence, on the comprehensive terms of the 
Fourteenth Amendment. The portion of his argument, in 
which he attacked the Act of the Legislature, conferrini?- 
monopolistic powers upon the corporation, contains an 
exhaustive review of monopolies, in every form. . It is a 
mine of learning, historical and legal. Referring to th^ 
claims set up by the corporation, based upon its legisla- 
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tivc character, he says: "If the Legislature can barter 
away, to a corporation, exclusive privileges, and strike 
the land with disabilities, the land will soon become a 
desolation and a waste." 

He thus concludes his argument : ''What did the Colon- 
ists and their posterity seek for and obtain by their set- 
tlement of this continent ; their long contest with physical 
evils that attended their colonial condition ; their long and 
wasting struggle for independence; by their efforts, exer- 
tions and sacrifices since ? Freedom — free action — free en- 
terprise — free competition. It was in freedom they ex- 
pected to find the best of auspices for every kind of hu- 
man success. They believed that equal justice, the im- 
partial rewards which encourage effort in this land, would 
produce great and glorious results. They made no pro- 
vision for sinecures, pensions, monopolies, titles of no- 
bility, privileged orders, exemptions from legal duty. 
What they did provide for was that there should be no 
oppression ; no pitiful exaction by petty tyuanny ; no spolia- 
tion of privade right, by public authority, no yoke fixed 
upon the neck for work, to gorge the cupidity and ava- 
rice of unprincipled officials; no sale of justice nor of 
right, and there should be a fair, honest, faithful govern- 
ment to maintain what were the unchartered prerogatives 
of every individual man, and are now the constitutional 
inviolable rights of our American citizen." 

While he failed to convince the majority of the Court 
that the corporation had, ,by the exercise of its charterer' 
privileges, and enforcement of its monopolistic powers, de- 
nied or abridged any rights or privileges of complaint, 
within the terms of either amendment, his argument con- 
stitutes one of the strongest presentations of the subject, 
in our judicial history. That he was met in the debate by 
Mathew H. Carpenter and Jeremiah S. Black is conclusive 
evidence that it was a battle of the giants. Judge Miller, 
for the majority, wrote an opinion which, although criti- 
cized by those who stood for more complete nationaliza- 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL MEETING 149 

tion of the Constitution and the Republic, is now accepted 
as the correct interpretation of the amendments. Justices 
Field, Bradley and Swayne each wrote dissenting opinions, 
in which Chief Justice Chase concurred. Thus, by a vote 
of five to four members of a very strong Court, this ques- 
tion of far reaching import in our constitutional develop- 
ment, was settled. The antecedent political alignment of 
the Justices relieves the decision of any significance in 
that respect — ^none of them were of Southern birth or an- 
tecedents. Judge Miller was of strong Republican con- 
viction, whereas Chief Justice Chase was of Democratic 
alignment, prior to the Civil War. 

There is evidence that Judge Campbell recognized that, 
in respect to the construction of the Amendments, "It 
was better for the country that it had so turned out." The 
larger and more insistent question regarding the power 
ni the State Legislature to create corporate monopolies, 
as it has been, will ever be, of vital importance. The brief 
and argument of Judge Campbell is a mine of learning 
and an arsenal of argument, in which the defenders of the 
rights of the people, against the demands of these theoret- 
ically intangible entities, but practically most substantial 
agencies of commercial and industrial development, with 
an inexhaustible craving for monopolistic power, and 
privilege, will always find unbounded and valuable re- 
sources. 

The States of New Hampshire and New York, during 
the year 1880, seeking to evade the provisions of the 
Eleventh Amendment, invited their citizens, holding bonds, 
issued by any of the other States, payment of the interest 
or any part of the principal of which was in default, to as- 
sign such bonds or obligation to the State, whereupon the 
assignor, having indemnified the State against loss on ac- 
count of the cost of litigation, the Attorney General of the 
State was directed to bring suit in the name of such State, 
in the Supreme Court of the United States against the 
defaulting State for the recovery of the amount due for 
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the use of the holder of such bond.. Pursuant to the pro- 
visions of the act, citizens of New Hampshire and New 
York assigned bonds to these States, and bills in chancery 
were filed against the State of Louisiana. The causes 
came on for argument at the October Term, 1882. The 
State of New Hampshire was represented by Mr. Wheeler 
H. Jeckham, Mr. Russell, Attorney General, David Dudley 
Field and William A. Duer, appeared for New York. Judge 
Campbell and Mr. Egan, Attorney General, represented 
Louisiana. After stating the immunity guaranteed to the 
State from suit as declared of the Eleventh Amendment^ 
he says: "This immunity is an incident of sovereignty 
and has existed since the Declaration of Independence,, 
during the Confederation, and is formally declared in the 
Constitution of the United States. That this immunity 
ought not to be evaded, nor infringed by any indirection, 
collusion, contrivances, simulation, or friction, in modes 
of judicial procedure, but should be maintained in the ex- 
actness of the letter and fuUness of the spirit of the Con- 
stitution." In these words we hear the echo of the con- 
troversy held by him in Georgia vs. Florida. By his irre- 
sistible argument and invincible logic, he carried with him 
the judgment of the unanimous Court. He quoted the de- 
clarations, in the formative period of the Constitution, of 
Marshall, Madison, Hamilton, Rutledge, Ellsworth and 
others, who took part in the making, and the ratification 
of the Constitution. He showed the attitude of the states- 
men of Massachusetts and Virginia upon the decision, over 
the dissent of Iredell, in Chisholm vs. Georgia. He gave 
the history of the Eleventh Amendment introduced by 
Caleb Strong, a Senator from Massachusetts — ^the rejec- 
tion of all amendments and substitutes, and the support, 
on its passage, of Fisher Ames, Samuel Dexter, James 
Madison, Nathaniel Macon, Greorge Cabot and Rufus 
King — ^and its adoption, in the Senate, by a vote of 23 ta 
2 and the House by 81 to 9 He called into his service the 
writings of statesmen and jurists, French, English and 
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American. Any attempt to analyze, or abbreviate, his ar- 
gument would give but an adequate idea of its power and 
'eloquence. It must be read and studied in its complete- 
ness to be appreciated. The bills were dismissed. The 
argument was made when he had reached the age of sev- 
enty two years — his great mental powers gave no evidence 
of deterioration or abatement. Mr. Maury said, that in 
these cases Judge Campbell "displayed the same remarka- 
ble ability and research as he had shown in the Slaughter 
House cases, argued some years before. He left nothing 
to be said or desired on the rationale of government ex- 
emption from suit." Mr. Bancroft wrote of the argu- 
ments: "I know not whether to admire them most, for 
their just exposition of the Constitution, or their general 
ability and truth seeking thought." Hon. Thos. J. 
Semmes says: "I heard the argument, the Court room 
was crowded with distinguished auditors. The Court and 
audience listened with rapt attention to the great lawyer 
as he demolished one after another the propositions of 
his antagonists. ♦ ♦ ♦ When he closed his splendid 
and luminous argument, which for erudition, research, 
breadth of view, political and historical knowledge and 
constitutional lore, surpassed any I ever heard, he stood 
confessed the greatest lawyer in the United States." 

Judge Campbell left unmistakable evidence that he con- 
sidered the argument, and decision, of the cases of New 
Hampshire and New York vs. Louisiana the culmination 
of his legal career, as they established what he always con- 
tended that the Constitution guaranteed — State sovereign- 
ty. Chief Justice Waite declared it the greatest argument 
he heard while a member of the Court. At the October 
Term, 1885, he argued the Railroad Commission cases. In 
addition to his arguments in the State and Federal Courts, 
Judge Campbell, refusing to accept employment from Kel- 
log, appeared for the State of Louisiana before the Elec- 
toral Commission of 1876. His power of invective was 
illustrated in his denunciation of those who had been in 
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possession of the State Government. He said: "The 
Court must observe, from what I have already exhibited 
of the laws of the State, that the State is in possession of 
an oligarchy of unscrupulous, dishonest, corrupt, over- 
reaching politicians and persons who employ the powers 
of the State for their own emolument. There is no re- 
sponsibility on their part to any moral law or constitu- 
tional or legal obligations. For years they have usurped 
the powers of the State by means that have brought upon 
them the condemnation of the Senate of the United States, 
of the House of Representatives of th United Stats and, 
I may say, of the whole people of the United States. Those 
practices have been covered, immunity has ben granted to 
them, because of their intercourse and connection with 
the politics and the parties of the Union ; without that con- 
nection they would not stand in that State for a single 
hour. By their association, they have prostituted every 
material, and endangered every moral interest, within the 
limits of the Sute." 

On February 13, 1883, Mrs. Campbell died. Of her it 
was said, "She was highly educated, of marked literary 
taste, great force of character and ambition, by tempera- 
ment—the companion, the friend and the counsellor of his 
life, for more than fifty years." 

In July, 1884, Judge Campbell removed to Baltimore. 
He continued to arg^e cases in the Supreme Court until 
March 13, 1889, at the age of seventy-eight years, he pass- 
ed away. He left surviving him Mrs. Henrietta C. Lay, 
wife of Col. George W. Lay, Mrs. Kate Groner, wife of 
Col. V. D. Groner, Miss Anna Campbell and Mrs. Qara 
Colston, wife o fMr. Frederick M. Colston, of Baltimore. 
His only son, Duncan Green Campbell, died several years 
before the death of his father. 

Judge Campbell was a communicant and regular at- 
tendant upon Grace Protestant Episcopal Church from 
which his funeral was conducted. Among the pall-bearers 
were Senator James L. Pugh of Alabama, Senator R. L. 
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Gibson of Louisiana, and Hon. Walter L. Bragg of Ala- 
bama. His kinsman, Justice L. Q. C. Lamar, represented 
the Supreme Court. A large number of prominent citi- 
zens from Baltimore and other cities were present. He 
was buried in Greenitiount Cemetery. At a meeting of the 
bar of the Supreme Court of the United States, April 6, 
1889, heid for the purpose of giving expression to the 
sense of the loss, which they, in common with the whole 
country, had sustained in the death of Judge Campbell, 
Mr. George Ticknor Curtis presided. Judge Hoadly, of 
Ohio, paid a handsome tribute to his learning, and ability, 
referring to him as "one of that company of giants over 
which Roger B. Taney presided.** He said: "I knew him 
well, as the defeated knows the conqueror, for in two of 
the most memorable cases of my life, I was captive of his 
bow and spear. * ♦ ♦ He was a man of noble pres- 
ence and, until his powers began to fail, with increasing 
age, of great physical power. His tallform, his dignified 
and impressive presence called for immediate respect, 
even before the weighty argument required assent." Mr. 
Evarts said: "There is no danger that the interval in Mr. 
Campbell's public relations to the country at large, which 
the Qvil War produced, will affect the judgment of our 
profession, and through them, the people of the whole 
country, in their esteem of the value of his great services 
and of those traits of character and lines of conduct that 
entitle him to be permanently remembered. Mr. Curtis 
spoke with generous enthusiasm — ^his words carry added 
weight because, in some measure, they gave expression to 
the estimate of his equally distinguished brother. Judge 
Curtis. He said: "More than once, cases which would 
have been decided wrongfully, if decided by the judgment 
of the other members of the bench, were given a right di- 
rection by his knowledge of the local law and usages of 
the States composing his circuit. His familiarity with both 
the civil and the common law, and his extensive learning, 
enabled him to be of very great service to the other mem- 
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bers of the Court. ♦ * * He ranks with the greatest 
advocates of our time, not for eloquence, not for brilliancy, 
not for the arts of the rhetorician, but for those solid ac- 
complishments, for that lucid and weighty argumentation 
by which a Court is instructed and aided to a right conclu- 
sion. * * * These accomplishments were possessed by 
Judge Campbell in a very uncommon degree. He has lived 
to a great age, and in the whole of his long life, there has 
never been a public act or utterance that is to be re- 
gretted." 

Upon the motion of Mr. George F. Edmunds, Rev, 
Arthur C. Powell, the Rector of Grace Church, Baltimore, 
paid a beautiful tribute to his life and character in the re- 
lations of the home and the church. The resolutions, un- 
animously adopted by the members of the bar, were pre- 
sented to the Court by the Attorney General, with appro- 
priate remarks, and ordered to be spread upon the records 
of the Court, Chief Justice Fuller paying tribute to his 
"power of intellect, profound learning and unremitting dili- 
gence, coupled with integrity of mind and sincere love of 
justice." In the Supreme Court of Louisiana resolutions 
adopted by the Bar were submitted by Hon. E. T. Mer- 
rick, setting forth the profound regret at his death and 
testifying to their great respect for his memory. They de- 
clared that "His record is clear, his success a triumph, 
his ambition in life was not in the line of political pre- 
ferment, but rather to be known as a great and successful 
lawyer, to do good things, to achieve great things. He 
loved the profession of the law. He pursued his plan with 
consistency and with a concentration of purpose rarely ex- 
hibited. His intellect was massive, his learning profound, 
his instinct judicial, his judgment sound. With his inde- 
fatigable industry and his robust character, he explored 
every domain of literature to find illustrations and preced- 
ents to support and illumine the resources of his great 
mind. With his massive and solid intellect he combined 
the weight and force of an irreproachable character. With 
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a feminine sense of propriety he was tender to the un- 
fortunate, charitable to the afflicted, gentle to the meek." 
Attorney General Walter H. Rogers, and Hon. Carleton 
Hunt spoke touchingly and eloquently in seconding the 
resolutions. The Chief Justice, in accepting them, said: 
"His loss to the profession, which he adorned, to the bench, 
which he graced an denlightened, and to the common- 
wealth, whose welfare he had at heart and ever defend- 
ed, is immeasurable and will ever be felt. His illustrious 
name, encircled an aureole of glory, will remain an object 
of veneration, so long as lawyers plead at the bar and 
judges shall administer justice on the bench." In the Circuit 
Court of the United States at New Orleans, the Hon. Thos. 
J. Semmes, the acknowledged leader of the Bar, submit- 
ted the resolutions prepared by the committee, in an ad- 
dress of classic precision and eloquent diction, reviewing 
the life and labors, and paying tribute to the character of 
Judge Campbell. Among other tributes, Mr. Semmes said : 
"The speeches of Judge Campbell were free from sneers 
at piety or religion. With him reason and faith render the 
same sound to all eternity, each in a different manner." 
Other addresses were delivered. Judge Billings, in accept 
ing the resolutions, said of him: "Whoever saw him in 
the midst of the home circle saw the fullness and eleva- 
tion of a husband's and a father's love — its playfulness 
and its restfulness, and its exceeding grace and beauty. His 
nature, like the hills, had enduring strength and, like the 
hills, though far up-lifted, was adorned with flowers and 
verdure." 

Hon. Hannis Taylor, practicing as the partner of Mr. 
Alfred Goldthwaite in Mobile, saw much of Judge Camp- 
bell, subsequent to his removal to New Orleans. He writes : 
"From frequent conversation and correspondence with 
him, I had an insight into his character, which was very 
lofty and impressive. When he came from New Orleans 
to Mobile, as he often did, after the Civil War, the people 
would gaze at him as he passed along the streets. His 
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personal majesty overcame you — ^it was almost oppressive, 
even when he was most friendly. ♦ * His power to 

labor was prodigious, his g^eat physical endurance was 
fortified by absolute temperance in all things. He seem- 
ed to make all learning his province, he became a master 
of both Roman and English law. ♦ ♦ ♦ Wherever he 
moved he ruled like a Prince by his wisdom, his learning, 
his virtue, his sense of justice, his enbending courage. 
Next to Oiief Justice Marshall he was beyond all question 
the South's greatest contribution to the Supreme Court of 
the United States." 

The tribute paid, by one who knew him, in all of the re- 
lations of life, appeals to me most strongly, "Diligent, 
careful, learned and just, he was looked to as a model 
Judge. To the evil doer he was stem, to the unfortunate 
and weak he was tender. In his life he was pure and 
simple. In his administration of the law he was inflecti- 
ble and courageous." 

At the Session of 1884, your Executive Q)mmittee, ad- 
dressed to Judge Campbell a letter inviting him to per- 
form the office with which I have been honored. The com- 
mittee said to him : "In selecting you for this service, the 
Bar Association of Alabama feels proud that its choice is 
one whose acquirement as a jurist and a statesman, emi- 
nence as a citizen, and character as a man, will give dig- 
nity and importance to its meeting, and whose presence 
will shed honor upon the Association. And the Association 
feels a special pleasure in knowing that this choice is one 
on whom the esteem and affections of the people of Ala- 
bama have so long rested, that they have not ceased to 
claim him as their own." 

In a letter bearing date March 9, 1884, referring to the 
fact that "fifty-four years ago today," he arrived at the 
then village of Montgomery and became a member of the 
Bar of Alabama. He refers to the necessity which he had 
experienced of curtailing "the circuit of professional and 
physical exertion," saying, while he could not promise to 
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make the address but, if able, he would prepare one to be 
submitted to the committee as an answer to their "gra- 
cious request." This promise he performed. I can not 
better conclude the discharge of the duty imposed by a 
similar gracious request than by commending a frequent 
reading and careful study of his last message to the Ala- 
bama State Bar Association. In it are words of wisdom, of 
counsel, of patriotic aflFection and inspiration to the citi- 
zens. Bench and Bar of the State. "Stand fast to the liberty 
wherewith you became free and of which the Constitution 
has been the witness. Be constant and firm to insist that 
the State shall be maintained in the fulness of the powers 
reserved by the Constitution which was made by the peo- 
ple of the States. The State is the repository where the 
family is formed and, with this, the source of domestic 
peace, where religion, morality, reverence, honor, humane 
affections are implanted, and instruction most purely im- 
beded. It is the State that most surely defends life, lib- 
erty, reputation, property, family obligations and rights. 
It is the State that teaches primary duties of manhood and 
which shields and protects womanhood in her purity and 
holiness." 

"No State stands sure but on the ground of right. 
Of virtue, knowledge, judgment to preserve. 
And all the powers of learning, requisite." 



Mr. Fitts : 

Mr. President, I feel that I voice the sentiment of the 
members of this Association who have been privileged to 
listen to the very able address delivered by the distinguish- 
ed jurist from North Carolina, when I move that the thanks 
of this Association be tendered to him, and as a further 
recognition that he be elected an Honorary Member of 
this Association. 

Motion adopted unanimously by rising vote. 

The Association adjourned until Friday morning at 10 
o'clock A. M. 
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SECOND DAY. 

Birmingham, Ala., July 13, 1917. 

The Association met at 10 o'clock A. M. pursuant to ad- 
journment, the President presiding. 

The President: 

The Association will please come to order. We will try 
to dispose of as much business as possible, as we will have 
to leave on the 11 o'clock car for the trip to the Steel Plant 
at Ensley, where the members of the Association will be 
the guests of the Tennessee Coal, Iron and Railroad Com- 
pany. 

Mr. John: 

For the information of members of the Association who 
were not present yesterday, I will read that part of the 
report which you will consider this morning. The resolu- 
tions adopted by the Association a year ago are as follows : 

"Resolved, That the President of the Associa- 
tion appoint a Committee of three members, who 
shall prepare an outline of all the essential fea- 
tures of a Bill for the 'Compensation of Work- 
men' for injuries received while engaged in their 
work, and deliver the same to the Secretary of 
this Association at least thirty days before the 
next Annual Meeting of this Association who 
shall have three hundred (300) copies thereof 
printed and distributed to the members of this 
Association ten (10) days before the next meeting. 

2. That the Committee shall also prepare a 
similar outline of all the essential features of a 
Bill to provide a system of Registration and In- 
surance of titles to lands, deliver the same to the 
Secretary to be by him printed and distributed as 
provided in the first Resolution herewith submit- 
ted." 

Now here is the House Joint Resolution: 
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^'Be it Resolved by the Legislature of Alabama: 

1. That a commission consisting of the Grov- 
emor, Chief Justice of the Supreme Court, Pre- 
siding Judge of the Court of Appeals, the Attor- 
ney General and the Director of the Department 
of Archives and History is hereby appointed 
whose duty it shall be to make an investigation of 
the subjects of workman's compensation, regis- 
tration and insurance of land titles, penitentiary 
and criminal administration, conservation of the 
natural resources of the State, and such other 
subjects as to the commission may be important. 

2. That the commission shall submit a report 
of its investigation to the next ensuing regular 
session of the Legislature, together with bills, 
so prepared as to carry into effect such rec6m- 
mendations." 

There are a groat many lawyers and others insisting 
on having a commission to prepare a bill before they get 
to the Legislature. If you take up the question by legis- 
lative commission to do the work before the Legislature, 
and see how much work is done, you would never advo- 
cate the appointment of another commission. But you 
appoint them, four are lawyers out of five, and if a con- 
ference can be held and a bill prepared before the next 
annual meeting when we come together we can see what 
the commission and the committee do. They are not con- 
fined to any special subject. I hope the recommendation 
will meet the approval of the Association, and that a com- 
mittee be appointed to confer with the learned commis- 
sion. It is not going to be done by a few men who want 
their names published in the newspapers, but by some- 
body who will do the work. The conference will neces- 
sarily be held in Montgomery, which is convenient to the 
Supreme Court Library. I hope you will adopt that re- 
port. 
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Mr. W. C Davis: 

I hope that we will act separately, that the question of 
land titles and workman's compensation be acted upon 
separately. I am more interested in the compensation of 
workmen than I am about land titles. I have a resolution, 
which, with the permission of the Association, I will read : 

"Resolved, That the President of this Associa- 
tion appoint a committee of five to confer with the 
State Commission on law reform to draft a report 
to the 1918 meeting a workman's compensation 
bill to be presented to the next Legislature for 
enactment, copy of such bill to be mailed by the 
Secretary of the Association to each member 
thereof at least thirty days before the 1918 meet- 
mg. 

The purpose of the resolution, Mr. President, is that a 
committee will be appointed that will have one object in 
view, and its wbrk confined to one subject, the drafting of 
a workman's compensation bill, this committee to be ap- 
pointed by the President and to first confer with the com- 
mission raised by the act of the Legislature. It will be 
the duty of the committee to see that a bill is drawn and 
that it be reported thirty days before the next annual 
meeting. I did not provide for the essentials, I think the 
bill itself does, that it is to be presented to the Legisla- 
ture, or in the judgment of that committee should be drawn 
and every member of the Bar Association should be fur- 
nished with a copy of it, and when we come here a year 
from now, having had an opportunity to study the pro- 
posed law and discuss it we can act on it. If it should be 
sprung on us now there are members of the Association 
that would not be prepared to act. Workman's compen- 
sation is rather a new question to a great many lawyers 
in Alabama. Quite a number of bJlls were presented in 
the last Legislature and every bill, so far as I can recall. 
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presented almost an entirely diflferent theory and would 
have had diflFerent results from each and every bill on the 
subject. It is going to be a difficult question, and one re- 
quiring a great deal of study on the part of members of 
the Association if a fair bill is to be presented to the next 
Legislature. This resolution separates the subjects and ap- 
points a specific committee to accomplish a specific pur- 
pose. 

Mr. O'Neal: 

Is it your idea to dispense with the formation of commit- 
tees, or appoint separate committees to investigate these 
subjects ? 

Mr. W. C. Davis: 

To appoint separate committees. 

Mr. O'Neal: 

I move to amend to appoint three committees, one on 
each of the separate subjects, to make report with the bill 
attached on each of those subjects. 

Mr. W. C. Davis : 

I desire to accept the amendment. 

Mr. Cooper: 

At the last session a committee was appointed, Mr. 
Davis was appointed and Col. John was the head, and I 
was a member of that committee, and Col. John very for- 
tunately for me has done all the work. He has prepared 
a bill that has such excellent features in it that I cannot 
imagine how it can well be improved upon. I think well of 
having a committee, but I cannot sit here and permit such 
laborious effort, having such efficient features as has been 
framed by Col. John to pass by unnoticed. I have studied 
the subject with some little care, and have reached the 
conclusion that the bill prepared by that gentleman is a 
most excellent production. I am here to recommend it 
for the consideration of this Association, I think the Legis- 
lature would do well to consider the bill which he has pre- 
pared. 

He has worked most laboriously, and I am sure that 
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there is not a man, a member of the Alabama Bar, who 
has the interest of the Association more at heart than my 
friend who sits on my right, or who devotes more energy- 
or eflFiciency to it. I am going to take the liberty of ask- 
ing the President of this Association, and I know Mr. 
Davis will pardon me, to suggest that he be named chair- 
man of the committee. 

The President: 

Was that committee appointed for the very purpose that 
this committee is to be appointed? 

Mr. Cooper: 

Yes, sir. 

Mr. C. P. Beddow: 

If a committee has been appointed along these lines I 
do not see the necessity of appointing another committee. 

Mr. John: 

The committee appointed was composed of three, and 
Mr. Davis thought that it ought to be raised to five mem- 
bers. 

Mr. C. P. Beddow: 

Let the other three remain. 

Mr. W. C. Davis : 

It was joint work with the other committee, and I will 
say that this resolution was introduced really at the sug- 
gestion of Col. John, and I would be the last man in Ala- 
bama to consent for anything to be taken from Col. John, 
our friendship has been of many years standing; I think 
that he ought to be chairman of any committee raised on 
these questions. 

The President: 

You have heard the resolution offered by Mr. Davis and 
amended by Gov. O'Neal and the amendment accepted, 
that a committee of five be appointed by the President of 
the Association to prepare a bill to be submitted to the 
next meeting of this Association on the question of work- 
man's compensation ; the committee to consist of the three 
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members already appointed and two added by the Presi- 
dent. . 

Resolution adopted. 

Mr. W. C Davis : 

As I understood the amendment it provided also for a 
committee of five on land titles and one other — ^really 
three comniiittees. 

The President: 

If that is the understanding of the Association that there 
will be three committees raised to cover the three sub- 
jects, I will not put that before the Association again, it 
will be understood that it covers the three divisions. 

Mr. John: 

I will ask the indulgence of the Association for a few 
minutes. Some member of the Association asked me last 
night why I was so silent yesterday when papers were 
read here? I said because I knew that I would have to 
read this paper and frame the report and get the mat- 
ter out of the way. I thank Judge Clayton heartily for 
his remarks on yesterday in reference to that act amend- 
ing a section of the Code in reference to the Supreme 
Court, and to the unfortunate amendment. I have some- 
times thought I feel kindly to my fellow men, I have no 
malice in my make up, but sometimes I feel like having a 
big stick and hitting somebody when they offer an amend- 
ment, and I verily believe that if the Saviour were here 
and prayed somebody would jump up and offer an amend- 
ment. How that cursed amendment got on to that bill I 
don't know, it was not there when it received the ap- 
proval of the joint committee. In the arrangement of that 
business it was agreed by the joint committee that we 
would have duplicate copies of every bill that we reported 
so it could be introduced into the House and Senate at the 
same time ; the Senate being a smaller body, and not hav- 
ing anything like the number of bills introduced as in 
the House. All the bills bear a Senator's name, when the 
truth is, as Mr. Davis will tell you, that most of the bills 
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came from elsewhere and men are credited with the bills 
upon which they have never put pen to paper at all Where 
this amendment came in I don't know. I want to read it 
to you, and if you can find a more assinine proposition I 
don't know it : 

"That section 3227 of the G>de be amended so 
as to read : 

3227. All the rules now in force, which have 
been adopted by the Supreme Court, not contrary 
to the provisions of this Code, are recognized; 
and full, plenary power is granted to such court 
to adopt such other rules to regulate the practice 
and proceeding in all the courts of the State, or 
such modifications of existing rules as they may 
deem proper and to furnish forms of indictments, 
complaints, bills, pleas, and process and to mould 
the procedure in all courts and prescribe rules of 
evidence in the same, from time to time, as ex- 
perience may determine that the existing rules do 
iiot fully meet the ends of public justic. Pro- 
vided that the Supreme Court shall not have au- 
thority to change, alter or modify any act of the 
Legislature. 

Now you can see if there can be in the English language 
stronger terms conferring upon the Supreme Court power 
to do what is essential in the courts judicial power I can- 
not conceive of it. When that bill was under considera- 
tion before the joint committee Senator Lusk asked me 
the difference between full and plenary power? I said I 
did not know of any, but some people would prefer one 
and some the other and if you use both it will not weaken 
it at all but show an intent to make it as broad as power 
could be conferred. I will ask you if that is not a whole- 
some provision, and accomplished what the Association 
has been wanting. I cannot see that the Legislature can 
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confer upon the Supreme Court to amend a statute or 
enact a new statute; whenever they go outside of the 
sphere of the court they are getting within the legislative 
sphere, and that is prohibited by the State Constitution. 
Unfortunately it stuck there, and it is construed diflFer- 
ently by diflFerent people. I wish the gentleman who made 
that change was where we would never hear of him any 
more. Legislation is not an easy task. You cannot to 
save your life on any subject use language that will be 
construed by everybody the same way. I will give you an 
illustration that everybody will recognize, you will see 
how wide apart they have gone in the construction of one 
single statement. If you read Timothy you will see that it 
say, "the bishop shall be the husband of one wife." How 
has that been construed? The most of the civilized world 
say you shall not have two, three or more wives, and we 
know how the American construes it, but some construe 
it, he shall have at least one wife and as many more as he 
can take care of. 

Look at the Supreme Court construing the time within 
which an act should be done which would be computed by 
discarding the first day and counting the last day, if the 
last day fell on Sunday it should be excluded. What was 
the result? Sunday should not be counted at all, you 
should act within nine days. The Legislature came along 
and put it in there that you cannot miss it, if the last day 
is Sunday it shall not be counted and the man shall have 
the following Monday to do the thing — they have not been 
able to get around that! I want you lawyers to think 
about those things, to take those two sections of the Code, 
in the old Code Sections 27, 28, 29, and then read what 
Judge Mayfield has said in print calling attention to the 
conflict in the two statutes, the construction the Supreme 
Court has put upon them, and you know it is a serious mat- 
ter when a man has had a minor child killed wrongfully 
and he brings an action you do not want to be thrown out 
of court. So you see that so long as men are what they 
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are, so long as they will look at a question like the two 
men in Alabama, neighbors living on the Alabama River, 
and went down to Mobile. They got on in the night, did 
not know the other was on board. They happened to meet 
on the street in Mobile and one asked, when did you come 
down? Last night. What boat did you come on? On 
the Calliope. Why, I came on that, and it is the Calli-o-pe. 
They got disputing about it, and went down to the ship 
and one spelled it out on the wheel house, and asked if 
that is not Calli-o-pe — ^what is it ? And some decisions and 
some distinctions are just as vital as that between Cal- 
liope and Calli-o-pe. Now the Legislature of Alabama has 
to work under more difficulties, more obstacles than any 
legislative body that meets on the face of the earth. How 
many committee rooms are prepared in the Capitol for 
committees of the Senate and House? Won't somebody 
tell me? 
Mr. O'Neal: None. 
Mr. John :. 

Mr. 0"Neal answers me none — ^and that is the fact! 
Judge Qayton : I thought you had improvements made ? 
Mr. John : 

We had two houses built, but the trouble of some people, 
like the man who ridiculed Mr. Ullman's paper yesterday, 
have no idea that the increase of population has increased 
the cost of government all along the line. Since that Con- 
stitution was made limiting the Legislature to 50 days we 
have more than doubled the population. At that time we 
had a dual session, met in the Fall and worked 25 days, 
and came back in February after Christmas recess, they 
had 25 days of every year for a little over a million pop- 
ulation. What have they now? They have six and one- 
quarter days in every year for a million people. Is there 
any man knowing anything about modern society and the 
great advance in law and social conditions that will say 
six and a quarter days in a year is sufficient to legislate 
for a million people? This condition of affairs will re- 
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main until we have the moral courage to change that Con- 
stitution and take the shackels off the Legislature. Did 
you ever consider the fact that the Legislature is the only 
place where a citizen has a right to give expression to 
his views as to government. The Governor and executive 
departments merely execute the laws, the judges 
construe the laws as they are made and settle ques- 
tions between man and man, but the Legislature is 
the only place for the expression of the voice of the peo- 
ple, and it is time that this great Association was waking 
up to that fact, to the fact that a great injury has been 
done to you and to your children by indiscriminate slan- 
der and abuse of the Legislature, when the men who were 
being abused were, so far as position and moral character 
was concerned, as far above the little men publishing the 
lies as Heaven is above Hell. 

The President: 

The next order of business is the Report of the Com- 
mittee on Judicial Administration and Remedial Procedure 
by the Chairman, Hon. N. D. Denson. 

Mr. Lewis: 

I have a letter from Judge Denson, received several days 
ago, asking me to present the report of that committee. 
Not having had a meeting of the committee, and not know- 
ing the wishes of the committee, I wrote to him and asked 
him to outline a report that he desired to be made. I have 
not heard further from Judge Denson, and therefore, I do 
not feel at liberty to make any report. 

Mr. President, I have the temerity to suggest that the 
Supreme Court of Alabama should be requested to act un- 
der the authority vested in it by the last Legislature. It 
is true that unfortunately the amendment referred to by 
Judge Qayton and Col. John was adopted, but as I see it 
that does not paralyze the power of the Supreme Court 
under that act, and while we cannot get a full loaf we all 
know that progress is made slowly, and it strikes me that 
the Supreme Court under the authority vested by that act. 
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even with the amendment, has the power to regulate prac- 
tice and procedure in Alabama to the extent that when a 
lawyer goes from his circuit into another circuit that he 
will at least find uniform rules of court procedure. As it 
is today you go out of your circuit and you have a rule 
made by another judge diflferent from the rule promul- 
gated by the judge of your particular circuit. That bill 
was enacted to do away with that trouble existing in this 
State, and the Supreme Court has the power, in my judg- 
ment, to at least go ahead and give us some of the bene- 
fits anticipated by the enactment of that statute. I submit 
that it is the duty of the court to go ahead and formulate 
such rules of practice and procedure as will give the Bar 
of Alabama some understanding of the rules of every 
court within the State. Those are my personal views. I 
have had no opportunity to discuss the matter with any 
member of that committee, but because we did not get 
all we wanted, because the amendment as Col. John says, 
can be construed one way or the other, I do not see any 
reason why we should be deprived of the benefit of that 
act to some extent, and I think this Association should on 
record requesting the Supreme Court to formulate rules 
of practice and procedure under the powers vested in it by 
that act. That is one thing that I felt called upon to state 
to the Association. 

The President : 

Did you offer that as a resolution? 

Mr. Lewis: 

It is a statement I am making on my responsibility. 

Mr. John: 

Put it in the form of a resolution. 

Mr. Lewis : 

RESOLVED by the Alabama State Bar Association that 
the Supreme Court of Alabama be, and is hereby earnestly 
requested, to formulate rules of practice and procedure uni- 
form throughout the State of Alabama, under the power 
vested it in by an Act of the Legislature of 1915. 
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I offer that as a resolution. 

Mr. John: 

I second that resolution. 

Judge Clayton : 

I regret to have to antagonize that resolution. Of 
course, I am in full sympathy with the reform sought by 
the resolution and of the legislative proposition which is 
now under consideration. It is not a new subject to me, 
it is one that I studied long before the matter was advo- 
cated before this great Association. The American Bar 
Association has been advocating a similar measure for 
the reformation of procedure in the Federal courts in 
cases at law for years. There have been numerous hear- 
ings before the Judiciary Committee of both branches of 
Congress covering a period of years, and at the hearings 
before Congress the American Bar Association has repeat- 
edly sent committees composed of such men as Judge Al- 
ton B. Parker, Hon. Elihu Root, Mr. Everett P. Wheeler, 
Mr. Thomas W. Shelton, and a number of other distin- 
guished lawyers authorized by the American Bar Associa- 
tion to urge this reform. 

Mr. President, I have a habit which if not altogether 
commendable is I trust pardonable, never to repeat in a 
public address without authority for repeating it, what is 
said to me in a private conversation. Now, if the hon- 
orable gentleman who has offered the resolution, and 
also those who favor it, will take the trouble to 
confer with the judges of the Supreme Court they 
will ascertain certain facts. They will doubtless learn 
that the Supreme Court Judges have had more 
than one conference and considered this very mat- 
ter, the reformation sought under this legislative prop- 
osition, that they have considered it carefully and gone 
over it not off-hand as we are doing, not like the curbstone 
opinion of a lawyer that you can get for nothing. If you 
wanted a real opinion you would go to a lawyer and pay 
him a fee and have him give an opinion you could stand 
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on. Curbstone opinions get people into trouble. I don't 
mean any disrespect to the gentleman for oflFering the 
resolution by reference to curbstone opinion, but the gen- 
tleman himself says that it occurred to him, and doubt- 
less it occurred to Mr. Johnston. I know it occurred to 
me. But if you take occasion I think you will ascertain 
that the matter has been under investigation and careful 
consideration by the Supreme Court Judges. They had 
this act before them, broad it is true in its language, com- 
prehensive to add another adjective and yet with the 
statutes before them, the acts of the Legislature which 
you say the Supreme Court cannot repeal, and with that 
doctrine, that principle in their minds, and with all the 
statutes before them, and with this act, I think you will 
find that they had reached the conclusion that this act is 
unworkable. If the proviso in the act had been omitted 
it is clear to my mind that the statutes standing in the way 
of the reformation of procedural law in law cases would 
have been treated by the Supreme Court as not repealable 
by the Supreme Court itself but as having been authorized 
by the Legislature of Alabama to be disregarded by the Su- 
preme Court, I think this idea fully justified by the doctrine 
of repeal by implication. Doubtless discussion of this sub- 
ject will do good. But the wiser plan now is for this As- 
sociation to "Stop, Look and Listen." Thus it will be as- 
certained why the Supreme Court has not, and very prop- 
erly attempted to do anything under this act. 

Now I do trust that Col. John will be a member of the 
next Legislature. If we were going to single out from 
the living men one man who has done more as a legislator 
in the general assembly, and later in the Legislature of 
Alabama, as our law making body is now called, than any 
other living man towards the enactment of wise laws for 
the advancement of our State and uplift of our people, I 
would name Col. John, and I think the nomination would 
not be challenged. 

I do trust that he will go to the next Legislature. I 
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served with him once away back yonder in the early nine- 
ties and I can testify to his diligence, his capacity, his wis- 
dom, his devotion to his duty. I hope that he will go there 
and pass this bill without that amendment in it, and then 
the Supreme Court will have a workable act and we will 
not have all these hitches in our procedure and consequent 
reversal of cases on points that do not reach the merits of 
the controversies. 

Gentlemen, did any of you ever investigate the average 
State reports, to say nothing of federal cases, to see the 
number of points involved cases carried to the appellate 
courts. If you will do so, you will find in some of the State 
reports, I have not investigated the Alabama reports, and 
you will find in some of the Federal reports, that about 
70% of the points reviewed in the appellate courts involv- 
ed merely matters of procedure. Technicalities which do 
not go to the merits of the case ought to be avoided and 
can be avoided by simplified procedure. We lawyers mys- 
tify the layman when we tell him that his case was re- 
versed because of something that did not aflfect the merits 
at all and he justly complains of the law's delay and ex- 
pense and sometimes abuses the judges. The laymen un- 
derstand substantive law, and they demand of the lawmak- 
ing body wise and proper substantive law. I repeat the 
Bar is derelict in its duty in the matter of procedure in 
that mere technicalities are given too much importance 
and are allowed sometimes not only to delay, but to defeat 
justice. 

It is true that Congress has not passed a bill similar to 
this now under discussion, though urged to do so repeat- 
edly by the American Bar Association, but that Congress 
will pass it, I have no doubt. However, the federal courts 
are doing what now? They are evolving a simplified sys- 
tem of federal procedure, they are doing it by the slow 
process of evolulion. 

When Col. John, Senator White, Governor O'Neal, As- 
sistant Attorney General of the United States Fitts and 
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the rest of us young lawyers came to the Bar, the 
county courthouse was regarded as the great intel- 
lectual forum of that commimity during the term of the 
Circuit Court, and the people gathered there to hear the 
debates between the lawyers. There was the case of Smith 
vs. Brown, and they enjoyed hearing it tried. When the 
session was over they come out of the courthouse and 
it was familiar to hear said: "Wasn't that a fine speech 
Frank White made?" And the rejoinder would be: 
"Wasn't that a good argument Emmet O'Neal 'put up'?" 
"No, I think White got a little the best of him." "No, 
Emmet O'Neal got the best of it." And then there would 
be an animated discussion of the law and the evidence in 
the case. In this way popular intelligence and education 
was assisted long before the chautauqua platform lecturer 
was heard of. The vice of it was that the lawyers got to 
believing that the trial of a case was an intellectual con- 
test between them, a measuring of skill as debaters, and 
of learning as lawyers. And they forgot that the reason 
lawyers, courthouses and judges was for the administra- 
tion of justice. 

I do not waste much time deploring things in the past, 
or lamenting about things in the present. A digression 
may be pardoned here for the purpose of saying that Mr. 
Ullman's excellent paper read on yesterday was too much 
on the order of the lamentations of Jeremiah. If you are 
going to tell a fellow that he is knock-kneed and cross- 
eyed, for mercy's sake tell him that he is six feet tall, 
square-shouldered and a fine specimen of manhood — say 
something else also true and at the same time good about 
him. Or, if you are ungallant enough to say to a lady that 
she has a wart on her nose, or is red-headed, do tell her 
that she has a winsome manner, pretty teeth and a kissa- 
ble mouth. Let her understand that you do not believe 
her whole physiognomy is marred by a wart — that her 
face is not all warts. And then when we have spoken of 
the shortcomings of Alabama, let us also declare that un- 
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der God's shining sun there is not the like almost illimita- 
ble water-power, the same wealth in minerals, coal, iron 
and graphite; the like quantity of timber; the rolling 
prairies of blooming alfalfa and waving Johnson grass ; as 
many pretty hills and fertile valleys of growing corn and 
cotton. What snow field in New England is as lovely as 
an Alabama cotton field in the fall when on the broad 
acres of sun kissed valleys and hills one can visualize the 
whiteness of God's blessing upon our beloved Southland. 
Yes, tell all this story notwithstanding the literature that 
has been produced, for campaign purposes, putting Ala- 
bama down near the foot in the list of illiteracy. Tell it 
that while we have many illiterates and a few fools in 
Alabama, that we have a great many ignorant negroes, 
that we have many people who are just now being given a 
chance; and also tell it that the educated men, and above 
all the educated women of Alabama, are so high in quality 
that they atone largely for the lack of education of the 
rest of our population. Also tell it, and also repeat it, 
that Alabama in her material wealth, in men and women, 
is the largest State, acreage considered, in all the Union. 
Sometimes I like to hear, and I am willing to follow the 
fellow into the low ground of sorrow, for a brief period,, 
but for God's sake let him get up on the hill top some- 
time. I think that some of the things that a gentleman 
said here yesterday ought not to go out to the world with 
the approval of this Association. I think that some of 
the thing-s said in his paper would hurt the State and I 
think it is unjust. Let us admit the warts and the tangled 
red hair (and by the way there is no hair prettier than 
the red for it is "saturated with golden sun beams,") to 
use the language of Victor Hugo, but oh, tell her of her 
grace and charm. Dear Alabama is not all hair, nor is 
her face all warts. Go to a beautiful placid lake with the 
lilies blooming on the edge and the trees swinging down 
their graceful boughs like a benediction of heaven. Mir- 
ror yourself in its bosom. Every star in the firmament 



Digitized by VjOOQiC 



174 ALABAMA STATE BAR ASSOCIATION 

is reflected and the moon shines down so that on the still 
waters you see the diamonds borrowed from the skies and 
the mirrored splendor of the Southern moon. How beau- 
tiful is this lake ! The reflections of the jewels of heaven — 
the trees, the lilies ! While you are under the spell of the 
enchantment, declaiming of these blessings of the heav- 
enly Father, you hear at your side some unpoetical individ- 
ual exclaim : "Yes, that is all well enough ; but there are 
about a half dozen darned old bull frogs over there on the 
edge of the lake making a hell of a fuss/' Forget them or 
'"Johnie get your gun" and shoot them and have frog legs 
for breakfast next morning. 

We people in Alabama have been too modest, and 
we have let ourselves and other people talk about it too 
much. If I were going to criticize the average good citizen 
of Alabama I would not say that he has treated the negro 
altogether too bad, there are some circumstances about 
that. Who started mistreatment of the negro in the 
South of which there was at least a veiled insinuation in 
the address made by one of the gentlemen who spoke here 
almost at the beginning of this session? Not we people, 
the native Alabamians, but the "hellians" the carpet-bag- 
gers of fifty years ago who came to our State to tyrranize 
over our people — I am not in politics and I can speak 
my sentiments ! — like vultures to feed upon our substance, 
they put false notions into the negroes, and it has taken 
all these years to get those notions out of his head, to 
teach him that this government of ours was founded by 
men with white faces and straight hair not mongrels or 
blockheads, and that by the grace of God, and under His 
kindly providence the descendants of those founders are 
going to keep their hands on the helm and run 
the ship of state. They are not going to sur- 
render our government and civilization to a race, however 
great the race may be. I pay just tribute to the negro 
for his good part done. We know that the old negro man 
and black mammy stood by us and took care of our homes 
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and took care of us in the dark days of the Sixties and 
they are good people and deserve good treatment, but 
there is a great deal of difference betwen treating them 
right and letting them govern. The negro race is an his- 
toric race and I think it is the only one of the historic 
races that has never floated a ship or built a city. Both of 
these things have been done by every other historic race 
that has contributed to the progress of the world. That 
race cannot float our ship of State, nor manage our affairs, 
either foreign or domestic. I do not find fault with 
the negro, but I want to say that in the practice of law 
for some years in a black belt county, the property rights 
of the white man and black involved, I have had very fre- 
quently a negro client in the controversy, and I want to say 
that I got a verdict in every such case that I ever tried 
in my life for the negro, and I got it from a jury com- 
posed of slave holders or their sons or grandsons. I recol- 
lect on one occasion an old negro said to me when I asked 
him about the jury : "Yes, I want a jury and all of them 
our sort of folks. I don't want no poor white trash to try 
my case." 

Let me digress enough to say that so far as the prop- 
erty rights of the white man and the colored man of Ala- 
bama are concerned, that our people have a profound re- 
spect for law; but we most confess that when it comes to 
mere personal rights we rely too little upon the law. Every 
white man arises in the morning conscious of his ability to 
protect his person and his enjoyment of his personal lib- 
erty ,to go where he pleases that day. Not always does 
he arise with the feeling that the law accords that as a 
matter of right. All this is very commendable. We got 
that notion from our ancestors who were pioneers. We 
ought now to realize more fully than we perhaps do that 
we do not live in a pioneer time and we should appreciate 
fully the maxim of Chief Justice Marshall in the Marbury 
Case, that we live under a government of laws and not un- 
der a government of men. That is the idea we should im- 



Digitized by VjOOQiC 



176 ALABAMA STATE BAR ASSOCIATION 

press upon our people. One of the speakers brought that 
idea yesterday that ours is a government of laws and not 
of men. That is one of the greatest between democracy 
and autocracy. 

I have digressed and you have been very patient, and 
I beg your pardon, and I offer an explanation in mitigation 
of my misconduct if you so construe it as you know : For 
some years it was my habit to go on the stump every now 
and then in State and National campaigns, and to get out 
what was in my system. I do not have that opportunity 
now, and I just thought that here is my chance, I have the 
most intelligent audience that I have faced in many a 
day, and I hope a patient and forgfiving one. Therefore I 
have spoken. I thank you for your attention. Finally, I 
repeat the suggestion, that we go slow about adopt- 
ing the proposed resolution. If the Supreme Court 
can do it it is rather a reflection on them. You 
might paraphrase that or put in these words: Whereas 
the legfislature of Alabama passed an act in 1915, and 
whereas the Supreme Court has had time to do this work ; 
and whereas the Supreme Court has not done this work, 
therefore, be it resolved by this Association that the Su- 
preme Court is derelict in their duty in that regard. I 
do not think that that is right. 

Mr. Lewis : 

I rise to a question of personal privilege. I do not 
think that the distinguished gentlemen exactly under- 
stood the language in which that resolution was couched 
if he considers that I, in any way, intended to reflect upon 
the Supreme Court of Alabama. But I realize, Mr. Pres- 
ident, that the Supreme Court is but the servant of the 
people, and I know of no servant of the people that is 
not subject to criticism, if you call it such. I do not wish 
to prolong this discussion, but I deem that I should make 
these remarks in justice to myself. Far be it from me, 
Mr. President, to attempt to answer the splendid argu- 
ment of the gentleman who so ably presides over one of 
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the Federal Courts in this State, but permit me to say 
this, Mr. President and gentlemen of this Association, it 
appears to me that that is merely a request to the Su- 
preme Court if they find in their wisdom, after consulta- 
tion, that they cannot give us relief, if they will so re- 
port, it will stimulate the next Legislature to g^ve them 
the full benefit of a proper act. I thank you, Mr. Pres- 
ident. 

Mr. O'Neal: 

Is the subject open for debate? 

The President: 

We have no further time to devote to that question at 
present. The further proceedings of this session will be 
continued at Bay View after luncheon; the program will 
be carried forward as much as possible to that time. 

The Association then adjourned to go on the excursion 
tendered by the Tennessee Coal, Iron & Railroad Com- 
pany, to the Steel Plant of Ensley and other manufacturing 
plants. 

NIGHT SESSION. 

The meeting was called to order at 8:30 P. M. by the 
President. 

Mr. Cooper: 

I move you, sir, that a committee of five members be 
appointed to nominate oflFicers, other than President of the 
Association, to serve for the ensuing year, to report at the 
morning session tomorrow. 

Motion adopted. 

The President: 

1 appoint the following committee on nominations of 
officers other than that of President: Lawrence Cooper, 
J. A. Camley, J. H. Peach, R. C. Hunt, Felix L. Smith. You, 
gentlemen, will be expected to report at the meeting to- 
morrow at the Country Qub where we meet for the morn- 
ing session. 
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I would like to say a word at this time about our enter- 
tainment today. I think I not only express my own views, 
but the opinion of the members of the Association, that 
the days' entertainment was charming in every respect. I 
think the local committee on arrangements here have done 
their work beautifully. Personally I want to thank them 
for it on behalf of the Association, and also thank the Ten- 
nessee GDal, Iron and Railway Company. 

Mr. Sims: 

I move that the Association express, in writing, through 
the Secretary, its thanks to the Tennessee Coal, Iron and 
Railroad Company, and to Mr. Crawford, its President, for 
the time given in stopping the mills ,and the time given 
us on the tour of inspection of its territory today. 

The President: 

You have heard the motion of Mr. Sims, and I think our 
thanks might be expressed a little more formally, and I 
will ask the members of the Association to rise in voting 
for it. 

Motion adopted unanimously by rising vote. 

The President: 

The next feature on the program of business for this 
evening will be a Paper by Hon. Emmet O'Neal on "The 
State Constitution." 

Gov. O'Neal then read his paper. 

THE STATE CONSTITUTION 

Thoughtful students of our institutions have declared 
that one of the most popular but ill foimded American 
illusions is that their State Governments have been sue- 
cesseful. Americans they assert are inclined to believe 
that these governments have on the whole served them 
wellj whereas in truth they have been ill served in their 
machinery of local administration and government. 

The weakness and inefficiency of our State governments 
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have been largely obscured by the vigor and energy of the 
central government, but this weakness while partially con- 
cealed, has not been redeemed by the eflFiciency of the Fed- 
ral Government. 

That the State Governments have failed to exercise in 
an eflficient manner many of the primary functions of gov- 
ernment cannot be denied and while we may diflfer as to 
the causes that have produced this failure, we must all 
agree that this failure if permitted to continue, may com- 
promise the success of the American Democratic experi- 
ment. A recent writer declared that the cause and cure 
of this failure constituted one of the most fundamental 
of American political problems. 

The indictment against the State Governments charge in 
effect, that in their financial and economic legislation the 
States usually have shown incompetence and frequently 
dishonesty, that in their relations to corporations they 
have been as ready to confiscate private property as they 
have been to confer on it excessive privileges, that their 
educational systems, while well intentioned, have neither 
be^n intelligent or adapted to the needs of an industrial and 
agricultural democracy, that their taxing systems are 
chaotic, based on the old property tax, which under modern 
conditions is both unjust and unproductive, that while the 
Federal Government has done much, the States have done 
little to ameliorate the condition of the American people, 
and that the lawlessness and disorder, which reflects on 
our civilization, can be traced to our dilatory and antiquat- 
ed judicial methods and the inefficiency of the State Gov- 
ernments in the enforcement of the criminal laws. 

That many of the charges contained in this indictment 
are well founded, all impartial students of our State Gov- 
ernments must reluctantly admit. Our State Govern- 
ments should represent the best cotemporary ideals and 
methods but in truth they too often reflect a standard of 
popular behavior decidedly below the average. 

We can only judge other States by our own and we 
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know that in Alabama reforms have been accomplished 
only after continued but painfully slow efforts, checkmated 
too often by selfish special interests — ^that there is a pro- 
found distrust of our Legislature, a distrust justified by the 
record they have made in recent years, that our taxing sys- 
tem is chaotic, both unjust and unproductive, frequently 
based on false and vicious principles, lacking both in equal- 
ity and uniformity, that notwithstanding the marvelous re- 
sources of the state, and our increasing wealth, industrial 
and agricultural development, our state treasury constant- 
ly faces a deficit and that contributing more from the gen- 
eral treasury for the support of our common and high 
schools than any State in the Union, we still rank near the 
bottom of the list in the scale of illiteracy. 

In the larger cities of the state we have abandoned the 
old aldermanic system and substituted the commission 
form of government, and yet there is dissatisfaction and a 
general agreement that radical changes are necessary be- 
fore we can hope to secure an efficient and economical 
system of municipal government. 

Although we have made commendable progress, we are 
still hampered in the enforcement of our criminal laws by 
an antiquated and illogical judicial method, and mob vio- 
lence and lawlessness frequently bring reproach upon our 
state. 

Our larger cities are burdened with debt and their in- 
comes are wholly insufficient to justify expenditures nec- 
essary to their growth and progress. 

In the administrative departments of the state, county 
and municipal governments, there is waste, lack of effi- 
ciency and economy, due largely to our failure to adopt 
improved, modern and scientific business methods and 
practices. The states, counties and municipalities, collect 
and disburse millions of dollars and yet follow business 
methods and practices which would speedily wreck any 
private business corporation — methods and practice con- 
demned by the experience and habits of the business 
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worlA Yet similar conditions prevail practically in every 
State in the Union. 

To illustrate the truth of these assertions, it may be 
well to recall one or two flagrant instances of business 
inefficiency prominent in the state's history. 

The United States Government in its munificence, 
granted to the state upon its admission to the Union, a 
princely estate for our elementary schools, every section 
of the public lands numbered 16 in every township. How 
did we manage this sacred trust or conserve the splendid 
endowment of virgin lands, rich in minerals, in timber and 
in agricultural possibilities? Did we conserve the corpus 
of the estate, gradually dispose of the timber according 
to approved forestry methods, so as to secure an annual 
and increasing valuable timber crop, did we lease the 
minerals on royalty or rent the agricultural lands, as 
would have been done by any .careful and intelligent trus- 
tee? No; we signally failed to faithfully execute this 
great trust. The rich heritage of the children of Alabama, 
we dissipated with criminal recklessness. The state fail- 
ed to provide agents to protect the lands against tres- 
passers and squatters, with the result that the most val- 
uable timber was stolen and squatters occupied and se- 
cured title by adverse possession to thousands of acres. It 
is true that the statute of limitations or adverse posses- 
sion could not be invoked against the state without its 
consent, but a weak and vacillating Legislature, yielding 
to the importunities of those who had by squatting and 
unlawful methods acquired possession of these lands, 
struck down this safeguard, by barring the suit of the 
state after the lapse of twenty years. The records of the 
sales that were made, were improperly kept and notes due 
for land were allowed to run until many of the parties 
were dead or the claim barred or the records of the trans- 
action mislaid or lost. The state's administration of this 
royal domain, entrusted to its management, as trustee for 
its children, was but a record of waste, lack of sound bus- 



Digitized by VjOOQiC 



182 ALABAMA STATE BAR ASSOCIATION 

iness methods and criminal negligence. Had this great 
heritage of the children of Alabama been properly con- 
served and administered, Alabama would not now be fac- 
ing a deficit in its state treasury, but our elementary and 
high schools would be enjoying a princely income, which 
would have made our elementary schools among the most 
advanced, progressive and prosperous in the Union. To- 
day out of every sixty-five cents of taxes collected on prop- 
erty, our state constitution appropriates thirty cents for 
the common schools, which although amotmting to mil- 
lions, does not replace the income dissipated by our mis- 
management, of the Sixteenth Section Fund. 

But the mismanagement of the Sixteenth Section Fund 
is but one of the many instances of the truth of the asser- 
tion that our state government has failed in its adminis- 
trative functions. 

The state possessed until recently another asset of in- 
calculable value, in its enormous water power. Under the 
law, the state had an easement or title to the waters and 
bed of every navigable stream in its borders, and capa- 
ble of developing one million and eighty-four thousand 
horse power. It was only in recent years that the energy 
which can be developed from falling water in our rivers 
and streams assumed vast commercial value. Fifteen or 
twenty years ago, hydro-electric power could only be 
transmitted about ten miles, but today the distance to 
which it can be carried is hundreds of miles. It can fur- 
nish power at less cost than can be provided in any other 
way, on account of its greater cheapness and the facility 
with which it can be transmitted almost any distance. It 
will eventually largely supersede steam, because no manu- 
facturing plant using steam can compete with an estab- 
lishment using hydro-electric power. Yet in 1907, the 
state made a gift of this valuable asset to any corpora- 
tion acquiring a dam-site or power-site of not less than 
one acre upon each and Opposite sides of any water course, 
and without exacting one cent of royalty or toll on the 
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power developed. Not only did it donate this valuable as- 
set to private coq)orations, but exempted all improvements 
erected in the development of the hydro-electric power 
from taxation, and moreover passed laws which left the 
consumer of power unprotected, and at the mercy of the 
hydro-electric corporation. When it is remembered that 
water power, when developed, has to do with commodities 
of every day life, heat, light and power, every industrial 
and manufacturing enterprise is affected, and hence the 
public interests should be fully protected 

I mention these matters from no spirit of controversy, 
but merely as flagrant instances in which the state has 
failed to properly discharge the most important duties of 
efficient government. 

It may be that these failures of the state government 
are irremediable, unless we can secure an aroused public 
interest and a deeper sense of civic duty among the people. 

Flagrant failure of a state of government to properly and 
efficiently perform necessary duties of administration may 
be often due to public apathy and indifference, or a low 
standard of public and private morality. In the case of 
Alabama, however, the failure, in my judgment, is chiefly 
the result of unwise organization. The state constitution 
which creates, determines the character of the state gov- 
ernment. The fundamental defect in the present state 
government of Alabama is due to the many unwise, and 
unnecessary restrictions, limitations and inhibitions found 
in the state constitution, by reason of which the different 
departments of the state government are hampered or 
weakened in the exercise of necessary and essential gov- 
ernmental powers. Many of the provisions of the consti- 
tution stand as insuperable barriers to most of the import- 
ant reforms necessary to meet modern conditions, and 
either prevent or weaken all efforts to secure greater 
conomy, efficiency and vigor in the administration of the 
different departments of the state government. 

It may be laid down as a fundamental proposition that 
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any analysis of the causes that have contributed to the 
partial failure of our state governments can be imputed to 
the lack of a centralized and responsible organization; 
but, as has been truly said, whenever an attempt is made 
to establish a system of state government which does 
concentrate responsibility, serious difficulties are met. 
There are but two ways in which this concentration of 
responsibility can be brought about, either by subordinat- 
ing the legislature to the executive, or the executive to the 
legislature. 

CONSTITUTION OF 1819. 

An examination of the first constitution adopted in 
Alabama, the constitution of 1819, shows that this concen- 
tration of responsibility was sought to be brought about 
by subrogating the executive to the legislature. The leg- 
islature was composed of a senate and house of represen- 
tatives, the members of the house being elected annually 
and their terms of office fixed at one year. The senators 
were elected for three years, and divided by lot into three 
classes, the first class to hold office for one year, the sec- 
ond class two years, and the third class three years, so 
that one-third were annually chosen and the rotation kept 
up perpetually. 

There was no limitation on the length of the session of 
the legislature. The legislature elected the secretary of 
state, the state treasurer, and comptroller of public ac- 
counts, now the auditor, chancellors, judge of the supreme 
court, circuit and inferior courts, the attorney general and 
the circuit solicitors. The Governor could only fill vacan- 
cies during the recess of the legislature, the commission 
to expire at the end of the next session. There was prac- 
tically no limitation on legislative power except those 
which might be found in the bill of rights and the 
Federal constitution. The legislature created by the con- 
stitution of 1819 had more power than any legislature ever 
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convened in the state, all the power of the British Par- 
liament, except the few limitations found in the bill of 
rights and the Federal constitution. 

The Governor, although the chief executive oflficer of 
the state, was denied all power of appointment except to 
fill vacancies during the recess of the legislature. All the 
important oflficers in the state were appointed by the leg- 
islature. This subordination of the executive to the leg- 
islature was in accordance with the early American tra- 
ditions. Our ancestors believed that the chief danger of 
democratic government was executive usurpation, and 
that hence by curbing the powers of the executive and 
transferring his most important functions to the legisla- 
ture, they were convinced they were vesting power in a 
body more responsive to public opinion and therefore safer 
depositories of power, and that by such action they re- 
moved all fear of that executive tyranny and arbitrary 
conduct which had brought about the Revolution. 

THE DEMOCRATIC MOVEMENT. 

In 1831, coincident with the rise to power of Andrew 
Jackson, and the adoption of his views by the Democratic 
Party, there was a general movement, embracing the en- 
tire country, to increase the power of the people and 
entrust them with more control over elections, and this 
tendency of the times found expression in Alabama in an 
amendment to the constitution, by which circuit and in- 
ferior judges were made elective by popular vote instead 
of by appointment by the legislature. In all subsequent 
constitutions, the power of appointment was gradually 
withdrawn from the legislature and vested in the Governor 
and limitations on legislative power embodied in the con- 
stitution, manifesting a growing distrust of legislative 
power. 

After the close of the civil war, the constitution of 1868, 
which was framed by a convention from whose member- 
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ship all who had proved loyal to the Confederate States 
Government were practically excluded, was .submitted and 
rejected by the people at the polls, but forced upon the 
state by congressional action. 

CONSTITUTION OF 1875. 

When the Democratic Party regained control of the 
state in 1874, among its first acts was to call a new consti- 
tutional convention. The bonded debt of the state had 
been enormously increased by the legislatures of the re- 
construction era, new and unnecessary offices created, 
fraudulent bonds issued, the treasury looted and a most 
onerous system of taxation imposed on the people. Hence 
the primary purpose of the convention which met in 1875 
was to reduce expenses, to place stringent constitu- 
tional restrictions on legislative power and to prevent a 
recurrence of that saturnalia of misgovemment and ex- 
travagance, which during the reconstruction era had 
brought the state to the verge of bankruptcy and govern- 
mental chaos. The framers of the constitution of 1875, 
having fresh in their minds the waste and extravagance 
of the legislatures of the reconstruction period, were dis- 
trustful of legfislative power, and the result was that for 
the first time in the history of the state the powers of the 
legislative department of the state were radically cur- 
tailed by numerous constitutional restrictions and inhibi- 
tions on legislative competency. The constitution of 1875 
placed no restrictions on negro suffrage. The Federal 
government was under the complete control of the Repub- 
lican Party, which was bitterly hostile to the South. The 
fear of Federal interference, therefore, prevented any 
effort on the part of the framers of the constitution of 
1875 from undertaking to restrict negro suffrage or lessen 
its admitted evils. 

The negro vote constituted an overwhelming majority 
in that portion of the state known as the black belt, and it 
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was suflficiently large in many other portions of the state, 
in combination with the white republicans, to constantly 
threaten white supremacy, which was the chief tenet of 
the Democratic Party. The fear of negro rule, with the 
misgovernment which would follow, and the race conflicts 
which it would create, constantly threatened the state and 
checked its progress. White supremacy was maintained 
by methods which could only find their justification in the 
imperious necessity of self-defense and self-protection. 
Negro rule meant that the white man must surrender his 
home and lands or remain under conditions which were 
intolerable. The white race had settled Alabama and owned 
its lands and hence was determined not to surrender to 
an alien and inferior race, which had been brought to Ala- 
bama as slaves and which had acquired the right of suf- 
frage only by grant from the victorious North, and as one 
of the results of the war. 

CONSTITUTION OF 1901. 

Towards the close of the last century, as the sectional 
passions engendered by the Civil War had abated, and the 
danger of Federal interference had passed, the people of 
Alabama determined to reform the suffrage and make se- 
cure by the fundamental law white supremacy and remove 
forever the dark menace of negro rule. The reform of 
the suffrage and the elimination of the ignorant, purchas- 
able and unfit negro vote was the paramount issue in the 
campaign for the calling of a constitutional convention in 
1900, and hence when the constitutional convention of 
1901 assembled, the suffrage question overshadowed all 
other issues. This was conclusively shown by the fact that 
the constitution of 1875, which had been framed primarily 
to prevent the recurrence of conditions created by recon- 
struction, was practically readopted. 

Restrictions imposed on legfislative action by the con- 
stitution of 1875 were further increased. The distrust of 
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the legislature, so clearly manifested by the framers of the 
constitution of 1875, instead of abating, seems to have 
grown in strength and fotmd its chief expression in the 
substitution of the quadrennial for the biennial session, 
and in further limitations of legislative power and com- 
petency. 

The constitutional convention of 1901, addressed itself 
with vigor and intelligence to the solution of the suffrage 
question and the article on the suffrage secured a perma- 
nent reform, which withstood all attacks in the courts and 
which stands as a monument to the ability and statesman- 
ship of its members. Aside from the reform of the suf- 
frage and the correction of the evils of local legislation and 
the power of the Governor to amend bills, there were 
few, if any, provisions of the constitution of 1901 which 
can be regarded as an improvement on the former state 
constitutions. The readoption practically of the constitu- 
tion of 1875 was a fundamental mistake and the numerous 
restrictions and limitations imposed on the powers of the 
state government, were both unwise and unnecessary and 
tended to hamper vigorous and efficient administration. 

PRINQPAL WEAKNESS OF PRESENT CONSTITU- 
TION. 

The principal weakness of the present constitution is its 
failure to concentrate responsibility and authority. It man- 
ifested a profound distrust both of the executive and the 
legislature and as the result of this distrust, weakened the 
powers and efficiency of both the most important depart- 
ments of the state government. 

The author of "The Promise of American Life" summed 
up the whole argument in these terse sentences, "There 
can be no efficiency without responsibility. There can be 
no responsibility without authority. The authority and 
responsibility residing ultimately in the people must be 
delegated; and it must not be emasculated in the process 
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of delegation." I shall now proceed to invite your atten- 
tion briefly to some provisions of the present constitution 
which seems to me to require revision or repeal. 

BILL OF RIGHTS AND ENFORCEMENT OF LAW. 

A government which does not secure a speedy and im- 
partial administration of justice has failed in its chief pur- 
pose. Does the Alabama constitution stand in the way 
of the enforcement of our criminal laws ? The bill of rights 
guarantees to every citizen trial by jury in the county or 
district in which the offense was committed. While this 
provision is found in Magna Carta, it is nevertheless an 
obstacle in many instances to the enforcement of our crim- 
inal laws. It is generally recognized that the criminal 
laws are more impartially and vigorously enforced in the 
State of Virginia than in probably any southern state. Un- 
der the law of Virginia, upon the order of the trial judge, 
the jury can be brought from any part of the state on the 
trial of a felony. We all recall the outrageous defiance of 
the law in Virginia, when certain lawless men who were 
on trial, with the aid of their friends and adherents "shot 
up the court," taking the life of the judge, solicitor or 
prosecuting officer, and clerk, seriously wounding others 
and shocking the whole country by the most flagrant de- 
fiance of law that ever stained our criminal annals. The 
men who committed this crime were men of influence and 
wealth in their communities and if they had been tried by 
a jury selected from among their friends and associates 
as required by the laws of Alabama, outraged justice 
would not have been vindicated. An impartial jury was 
selected from another part of the state, free from local in- 
fluence and passion and justice was vindicated and the 
guilty punished. If Alabama is to put an end to lynch law 
and punish the lynchers, the legislature should have the 
power to authorize the trial judge to exercise the same 
power as can be exercised in Virgfinia by summoning a 
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jury from any part of the circuit or state. The present 
bill of rights is a bar to this necessary reform in the ad- 
ministration of our criminal laws. All state oflFicials guilty 
of embezzlement of the state's money should be triable in 
the county of Montgomery. My own experience con- 
vinced me that it was useless to expect the conviction of 
a popular official charged with embezzlement, however 
positive the proof of guilt, if he was triable in his home 
county. 

VENUE. 

All the authorities on law reform unite in the opinion 
that the state should be entitled as a matter of right to a 
change of venue, where such a change is demanded in the 
interest of public justice. The bill of rights, however, pro- 
vides only for a change of venue at the instance of the 
defendant. Blackstone says to summon a "jury laboring 
tmder local prejudices, is laying a snare for their con- 
sciences." We would take a decided step in the enforce- 
ment of our criminal laws, if a change of venue could be 
accorded both to the state and to the defendant as a mat- 
ter of right upon proper application. 

EXECUTIVE DEPARTMENT. 

Under the provisions of the constitution, although the 
Governor and the legislature are elected for the same 
terms, the legislature convenes about one week before the 
Governor is inaugurated. Section 123 of the constitution 
requires the Governor at the commencement of each ses- 
sion and at the close of his term of office to give to the 
legislature by written message the condition of the state. 
He shall also "from time to time give the legislature in- 
formation of the state of the government and recommend 
for its consideration such measures as he may deem ex- 
pedient." The practical eflfect of these provisions, is to 
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require both the incoming and retiring Governors to each 
deliver to the same legislature, within a period of less than 
a week, written messages. The confusion which results is 
evident and the useful purposes to be subserved is diflficult 
to understand. 

The retiring Governor is required to submit a message, 
and he accordingly recommends such legislation as his 
four years of actual experience in the administration of 
the affairs of state suggest, and yet within a week after 
his message is delivered, he retires from office and is de- 
nied any opportunity to properly use the influence and 
prestige of his position to secure the reforms in legislation 
he may advocate. A few days after his closing message, 
the incoming Governor delivers his inaugural address and 
message to the same legislature. The policies of the in- 
coming and retiring Governor may be utterly antagonistic, 
and yet upon each is imposed the duty of recommending 
to the legislature such legislation as each may deem ex- 
pedient. The legislature may therefore have within the 
period of one week, two sets of recommendations as to 
state policies and legislation, which may be utterly an- 
tagonistic and contradictory. Whose guidance will they 
follow? 

It would seem that the incoming Governor, elected at 
the same time with the legislature, and representing poli- 
cies which the people by his election have approved, would 
have the controlling voice and influence. The retiring 
Governor is nevertheless required to deliver a message 
which he knows will fall on ears either deaf or indifferent, 
and yet this farcical performance is demanded by the con- 
stitution. 

The Governor-elect is required in his initial message 
to give the legislature information of the state of the gov- 
ernment, although he is without legal power when his 
message is prepared to demand from the different depart- 
ments sworn reports and detailed information as to the 
needs of the respective departments or the condition of the 
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State goverament. Ushered into oflFice with the legisla- 
ture in session, before he has acquired that practical knowl- 
edge of the actual workings of the state government 
which can alone come from experience, he is expected to 
at once submit to the law-making body all the reforms in 
legislation which can occur during his administration. By 
the time he has acquired actual knowledge of conditions 
and learned what reforms are needed, there is no legisla- 
ture to whom he can make recommendations, except the 
legislature elected and commissioned just on the eve of his 
retirement. Inducted into office during the turmoil of a 
legislative session, beseiged by hosts of applicants for of- 
fice and pardons overflowing his anteroom and demanding 
all his time, the incoming Governor is nevertheless re- 
quired by the constitutional mandate to know in advance 
of actual experience, the condition of the state and to sub- 
mit for his entire term his completed program of legisla- 
tion. In no other state of the Union can a constitution be 
found imposing upon the incoming Governor duties so con- 
tradictory, confusing and senseless. 

The legislature should be assembled only after the in- 
coming Governor has had some months of experience in 
office, some opportunity to g^ve careful study to the wants 
of the state and sufficient time to prepare such legisla- 
tion as he may ascertain is required for a wise, econom- 
ical and efficient administration. The people look to the 
Governor elected by the votes of the entire state and not 
to the legislature for leadership and yet with the handi- 
cap of the present constitution, a Governor, however wise 
and popular, is denied the opportunity of having policies 
he represents, policies which the people have endorsed by 
his election, translated into legislation. 

During his four years term a Governor comes into con- 
tact with many unwise laws and learns by actual exper- 
ience defects in the machinery of government, yet all this 
valuable information and experience goes for naught, for 
there is no legislature to whom he can appeal until his 
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term is practically closed, his influence either gone or 
waning and public attention directed to 'Hhe rising instead 
of the setting sun/' All students of state governments 
agree that the most valuable reform legislation comes from 
the Governor's mansion instead of from legislative 
halls. Under the unwise provisions of the constitution, the 
Governor is merely an executive agent, stripped of his 
powers of leadership, denied the opportunity of giving to 
the people the benefit of his experience or making any im- 
press on the policies of the state or leading to fruition any 
movement for legislative reform. 

The constitution enlarges the terms of the Governor 
from two to four years and makes him ineligible to suc- 
ceed himself. The framers of the constitution seemed to 
have been impressed with the conviction that the Gov- 
ernor by reason of his great position, his influence and 
patronage, could establish so strong a following as to as- 
sure his re-election. Yet the fallacy of this reasoning is 
manifest when we remember that patronage, the power of 
appointment, is a source of weakness instead of strength. 
A Governor is popular when he enters office, a popularity 
based on a lively sense of favors to come, but every time 
he makes an appointment, he makes one indifferent friend 
and many active enemies and by the time he retires from 
office he has accumulated a very large and disagreeable as- 
sortment of hate and open hostility. 

No very sound reason then exists for this restriction. 
The constitution should not deny to the people the right 
of availing themselves even for eight years of the ser- 
vices of a Governor, who by reason of his experience would 
naturally be more efficient during his second than his 
first term. 

The constitution also provides that the Governor shall 
not be eligible for the office of United States Senator until 
after the expiration of one year from the close of his term 
of office. The United States Senate is the sole judge of 
the qualifications of its own members and this provision 
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could not bind the Senate of the United States. The rea- 
sons why this singular provision was incorporated into 
the constitution was an open secret among its framers, 
and it is suflFicient to say that it was not suggested by any 
desire to subserve the public good, but was inspired by 
certain gentlemen with senatorial aspirations whose am- 
bitions might be defeated by a certain popular Governor. 
It is one of the anomalies of fate that the gentleman 
against whom this provision was levelled, at the next term 
was elected by popular vote to the senate and that those 
who expected to profit by his disqualification never realized 
their ambition. 

By Section 158 of the constitution, the Governor's power 
of appointment was limited. The appointees, if justices of 
the supreme court or judges who hold oflficc by election 
or chancellors, could only hold oflfice until the next gen- 
eral election, if held at least six months after the vacancy 
occurred. Why should such appointees not hold office for 
the unexpired term as provided in the constitution of 1875? 
Some of the most distinguished names on the rolls of our 
judiciary owned their entry into public life to appoint- 
ment by the Governor. Certainly since the introduction 
of the primary system, the standard of executive appoint- 
ments have been of a higher character than that establish- 
ed by elections by the people. 

REORGANIZATION OF EXECUTIVE DEPARTMENT. 

How should the executive department be recognized so 
as to increase its efficiency and capacity to best promote 
the public interest? We should adopt the policy of con- 
centrating power and responsibility in the chief executive. 
He should be elected for a term of four years as at present 
and the restriction as to his eligibility to succeed himself 
removed. The veto power should be made more effective 
by requiring a two-thirds vote to overcome the Governor's 
negative. He should be given the power to appoint all 
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his executive agents, as the president appoints his cabi- 
net and all Federal oflFicials. All the heads of the diflferent 
executive departments, the attorney general, the auditor, 
secretary of state and treasurer, superintendent of educa- 
tion and commissioner of agriculture, should be appointed 
by the Governor and should constitute his executive 
council. 

Qiarged with the duty of seeing to it that the laws are 
faithfully executed, he should have the power to remove 
from office any sheriff who from cowardice, gross negli- 
gence or incompetency, permits any prisoner in his custody 
to be put to death by mob violence, or by any flagrant neg- 
lect of duty fails to enforce the laws. 

He should have the power to suspend any tax collector 
for failure to perform his duty and to make such suspen- 
sion permanent for good cause, after a hearing. 

All vacancies in office should be filled by the appoint- 
ment of the Governor for the entire unexpired term. He 
should have the power of removing any administrative 
official in the employ of the state and appointing his suc- 
cessor. 

Under the present constitution the Governor is part 
of the law-making power and can recommend to the 
legislature for its consideration such measures as he may 
deem expedient. Eminent authority has held that these 
recommendations can take the form of a bill, if the Gov- 
ernor should so elect. In revising our constitution, it 
would be well to define this power more clearly, to au- 
thorize the Governor ,if he saw proper, to present his rec- 
ommendations in the form of bills, and to give these bills 
precedence in the consideration of the legislature. It might 
be well to allow the Governor to be represented in the 
legislature either in person or by some official whom he 
might designate, with full power to submit and discuss 
♦he measures presented, but without the power to vote. 
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GOVERNOR'S AMENDMENT. 

The present provision in the constitution which allows 
the Governor the power to amend any bill submitted for 
bis approval, should be retained. This amendment is in 
the nature of a veto. It is not found in the constitution 
of any other state and is one of the novel features of the 
constitution of 1901, the value and wisdom of which cannot 
be denied. It vests in the Governor a most important and 
far-reaching power. It makes the Governor in a sense 
more directly responsible for every bill enacted by the leg- 
islature. With sufficient time for consideration and inves- 
tigation, there is no reason why vicious or bad laws should 
be enacted, if their defects can be corrected by the Gov- 
ernor's amendment. If a bad law is passed, the Governor is 
generally held responsible at the bar of public opinion, and 
hence he should be armed with this power of amendment 
by the provisions of the constitution and his amendment 
should not be overcome by less than a two-thirds vote, 
instead of a majority of the members elect, as now pro- 
vided. 

This increase of the power of the executive would tend 
to better legislation and make him directly responsible to 
the people for the laws enacted during his administration. 
As President Wilson declared, the people look to the Gov- 
ernor and not to the individual members of the legisla- 
ture for leadership, and for the passage of such laws as 
the economic, political or social condition of the state may 
require and judge his administration by his success or 
failure in securing the enactment of necessary laws. 

The constitution charges the Governor with the duty 
of seeing to it that the laws are faithfully executed. He 
should therefore be vested with the power to appoint such 
subordinate executive agents as may be necessary to main- 
tain order and secure a proper enforcement of the law. It 
has been suggested that the power of the Governor to en- 
force the laws of the state would be very materially in- 
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creased, if he was vested with authority to employ a well 
disciplined and well trained state constabulary, which 
could be quickly concentrated and which wotild be indepen- 
dent of merely local opinion. Such a force should be com- 
posed of a small body of men, subject to the orders of the ^ 
Governor, with full authority to investigate crimes or in- 
fractions of the law in any part of the state, with power 
to make arrests, vested fully with all the powers that the 
sheriffs of particular counties might possess. This small 
body of constabulary would become experts in the detec- 
tion of crime and the small expense attached would be 
more than compensated by the more vigorous prosecu- 
tions of crime and enforcement of the criminal laws of 
the state. Such a body of men, selected on account of 
their qualifications, would be far more valuable than the 
private detectives upon whom we are now so often forced 
to rely to aid in ferreting out crime and bringing the 
guilty to justice. My own experience convinced me that 
the public largely overestimate the value of the services 
of private detectives, and I am of opinion that officials 
known as the state constabulary, or state sheriffs, vested 
with all the power and authority of the law, under the con- 
trol of the Governor, would be a most effective and valua- 
ble agency in securing better enforcement of our criminal 
laws. 

Lynchings, which are generally the product of excited 
local feeling, will never be stopped by the sheriffs, who 
are most generally influenced and controlled by local pub- 
lic opinion. It is true that the power the Governor now 
has to order the impeachments of sheriffs who fail prop- 
erly to protect prisoners in their custody from mob vio- 
lence, if exercised with viligance and firmness, will tend 
to better enforcement of the law, but even the fear of im- 
peachment will not always prevent sheriffs from yielding 
to the influence of the mob. 

This body of state constabulary would largely dispense 
with the necessity of a state militia, which is generally 
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badly disciplined and slow to arrive at the point of trou- 
ble. The thousands of dollars expended by the state an- 
nually for its state troops would be more advantageously 
spent for a body of state constabulary, well mounted, well 
trained, experts in the detection of crime, under orders of 
the Governor, with all the powers of sheriflFs to make ar- 
rests and to maintain order and enforce the laws in any 
part of the state. Alabama appropriates thousands of 
dollars for the support and maintenance of her state 
troops, a sum as large, if not larger, than the Dominion of 
Canada expends for her mounted constabulary, which 
maintains order and polices a territory larger in area than 
the United States. 

The executive department, reorganized on the lines sug- 
gested, would make the Governor in truth as well as in 
name the chief executive oflFicer of the state, clothed with 
sufficient power to guarantee an efficient and responsible 
administration. 

This program will be criticised by those who oppose all 
reform of the executive department from the fear of exe- 
cutive usurpation or tyranny. They would deprive the 
Governor of the power to do much good for fear that he 
might do much harm. This is the policy which has been 
pursued both as to the executive and legislative depart- 
ments, and this denial of power and responsibility has re- 
sulted in lessening the efficiency and usefulness of both. 
It is the primary cause of the weakness of the state gov- 
ernments and all the trend of modern thought on the sub- 
ject is that there is but one remedy for that weakness, 
and that remedy is a very decided increase of power and 
responsibility in both departments. Both departments 
should be reorganized on the principle that they should 
have full power to do either well or ill. If they do ill, the 
power of punishment, swift and severe, still remains in 
the hands of the people. 

We are accustomed to boast of the efficiency and vigor 
of the Federal government, and yet the President has the 
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power to appoint not only the members of his cabinet, but 
all other subordinate executive agents, the marshals, col- 
lectors of revenue, postmasters and even the judiciary. If 
the Governor of a state possessed similar power and re- 
sponsibility, he would appoint not only all the heads of the 
various state departments, but all the sheriffs, tax collec- 
tors and judiciary of the state. With all the vast powers 
bestowed on the President of the United States and his 
effective control over legislation, there has never been 
any abuse of power or fear on the part of the people of 
executive usurpation or tyranny. 

If the President of the United States possessed no more 
power over the departments of the Federal government 
than the Governor of Alabama can exercise over the de- 
partments of the state, if he was denied the authority to 
appoint all his subordinate executive agents, or to have be- 
hind him in the enforcement of law all the power of the 
government, who can doubt that the Federal government 
would not have lasted a single generation. It would have 
speedily fallen from its own innate weakness. 

If therefore we desire an efficient and vigorous govern- 
ment in Alabama, we must clothe both the Governor and 
the legislature with all those powers which experience has 
shown to be essential for a successful and vigorous ad- 
ministration. 

Under the present system it is only the merest chance 
that there is any harmony or unity of action between the 
Governor and the different departments of the state gov- 
ernment. The attorney general, the scretary of state, the 
state auditor, the state treasurer, superintendent of edu- 
cation and the other heads of departments are but neces- 
sary parts of the administrative and executive machinery 
of the state government and the successful administration 
of any Governor is dependent upon their loyal co-opera- 
tion, unity of action and effort, and yet all or most of these 
important officials may be openly hostile to the Governor, 
opposed to his policies and earnestly seeking to weaken or 
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defeat his administration. Yet while the Governor is alone 
held respcmsible at the bar of public opinion for the suc- 
cess or failure of the state administration, he is denied the 
right to appoint officials whose active co-operation and 
loyalty are so essential to the success of his administra- 
tion. 

With all these increased powers, it may be claimed that 
the election of a demagogue or some unworthy and dis- 
loyal man might do great harm to the state. This fear is 
based on the assumption that tiie people of a self-govern- 
ing democracy would be unable to discriminate between 
some competent and worthy man and some self-seeking 
charlatan — ^an assumption which can not be admitted by 
those who have faith in popular government. If the peo- 
ple be as lacking in powers of discrimination as feared, 
the harm that the demagogue might do would prove a 
salutary and valuable political lesson. It would be but a 
small price to pay for efficient and responsible government. 

With such an increase in executive power, the Governor 
could properly be held responsible for the character of the 
administration and he could not escape this responsibility 
by attempts to shift the burden on others. He could trans- 
late his policies into laws, yet he could do but little with- 
out the support of public opinion. It is to public opinion 
he would be forced to appeal against a reactionary legis- 
lature or one that in his opinion had betrayed the inter- 
ests of the people or declined to enact legislation to which 
he was pledged by his election. His leadership would de- 
pend on his capacity to influence and secure the support 
of public opinion. 

With the increase of power and responsibility, there 
would certainly be greater opporttmity for service, for the 
display of administrative and executive ability than ever 
before in the history of the office. 
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LEGISLATIVE DEPARTMENT, 

The constitutional conv^ition of 1901, embarked the 
state upon a new and untried experiment, that of quad- 
rennial sessions of the legislature, limited to fifty days. 
From the date of its admission to the Union until the adop- 
tion of the constitution of 1875, the legislature of Alabama 
had met annually. There were but few restrictions upon 
the competency of the legislative department or its meth- 
ods of procedure in the enactment of laws. Commencing, 
however, with the constitution of 1875, numerous limita- 
tions on legislative power, prohibition of certain kinds of 
legislation and minute restrictions and regulatons as to 
methods of procedure in the passage of laws were incor- 
porated in the fundamental law. This distrust of the leg- 
islative department was further evidenced by the estab- 
lishment of biennial sessions limited to sixty legislative 
days. Not only was the quadrennial system adopted by 
the constitution of 1901, but the field of legislative action 
was narrowed by increased restrictions upon methods of 
procedure in the enactment of laws and prohibition of local 
legislation on certain designated subjects and prohibition 
of legislation on certain general subjects. 

I think we all agree that instead of preventing hasty, ill 
digested or ill advised legislation, the quadrennial system 
has only increased the evils sought to be abated. The vice 
of the system is that it denies to the people for four years 
the right to repeal or revise vicious legislation. It is true 
that under the constitution the Governor can call the leg- 
islature in special session on extraordinary occasions, but 
these sessions are limited to thirty days and can only con- 
sider the subjects embraced in the call. If the legislature 
at its quadrennial session failed or refused to enact legis- 
years many vacancies will occur in the legislative body — 
be a new legislature, fresh from the body of the people, 
ready and willing to execute their well considered judg- 
ment. Under our system, the members of the legislature 
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serve for four years and if at a regular session, vicious or 
unwise laws are enacted or necessary reforms refused, it 
is rather a forlorn hope to expect that the authors of such 
legislation, or those who have opposed remedial measures, 
will be swift to undo their own work. 

SPECIAL SESSIONS. 

If it is claimed that the power of the Governor to call 
special sessions obviates the objection to the quadrennial 
system, it should be remembered that in the course of four 
years many vacancies will occur in the legislative body, 
vacancies of sufficient number to frequently change the 
character of the legislature and to alter its complexion. 
It is therefore evident that if we relied upon special ses- 
sions of our law making body, it might happen that by the 
action of one or two counties, the whole policy of the state 
government might be radically altered and without the 
consent of the people of the state or without giving them 
an opportunity to express their views. Moreover, the 
right of the people to secure such legislation as they may 
demand should not be limited to special sessions, which 
can only be convened at the discretion of the Governor. 
The right of the people through their trusted representa- 
tives to make, revise or repeal laws, should not be de- 
pendent upon the pleasure or caprice even of the Governor. 
The quadrennial system has failed to realize the hopes of 
its advocates and should be abandoned and when a new 
constitution is framed, we should restore the state legis- 
lature to the full constitutional powers that should be pos- 
sessed by every law making body. Unnecessary restric- 
tions and limitations upon legislative power is in effect a 
check upon the power of the people to govern themselves 
and too frequently hampers or forbids wise and progres- 
sive legislation. 

If feverish and unseemly haste are to be avoided and full 
opportunity given for debate and consideration, the pres- 
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ent limitations upon the length of legislative sessions 
should be abandoned. We should not unwisely fetter leg- 
islative action or deny to the people law making bodies 
meeting often enough and long enough to give voice to 
their calm, sober and serious judgment. 

REFORM OF LEGISLATIVE DEPARTMENT. 

The improvement then of the legislative department is 
admittedly the most important duty that would confront 
a new constitutional convention. In the reorganization of 
the legislative department, the guiding consideration 
should be to make such changes as would elevate its 
standard and remove the distrust that now exists. 

We should not undertake to abolish, but rather to re- 
form our lawmaking body. Nor should we undertake the 
task in the pessimistic spirit that controlled a majority of 
the members of our last constitutional convention. They 
seemed to have reasoned this way about the legislature^ 
that it was a necessary evil which could not be abolished^ 
but its power to do harm might be considerably lessened 
by allowing it to meet only once in four years. It would 
be better, they thought, if it did not meet at all, but as 
there must be some body with power to make laws, to pass 
necessary appropriation bills at the beginning of each state 
administration, we reluctantly consent to its meeting 
quadrennially. We only regret that we cannot abolish a 
body that passes so many bad laws, that causes so much 
unrest, business disturbance and public apprehension, but 
as we cannot well do that, we will allow them to do as 
little harm as possible by letting them meet as seldom as 
possible and in addition we will nullify as far as we can 
their power to do harm by placing every conceivable re- 
triction on their power to legislate. This was practically 
the course of reasoning of the constitution makers of 
1901, yet this reasoning embodies a very singular admis- 
sion for a self-governing democracy to make, a confession 
that government by representation was a failure. 
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But, call it what you will, there must be a lawmaking 
body in every Democratic government. As President Wil- 
son once said, "A government must have organs; it can 
not act inorganically by masses/' 

If, therefore, the law making power can not be entrust- 
ed to representatives, it must necessarily be exercised by 
the people in their primary capacity. We must therefore 
either have a legislature or substitute for representative 
government direct action by the people, ''the Initiative and 
Referendum," a system to which more serious and con- 
clulsive objections can be made than to any other form of 
law making ever tmdertaken. As Lord Bryce said about 
the initiative and referendum, '^Whatever may be the ad- 
vantages, the demerits of the system are evident.'' Its adop- 
tion would be in effect, the substitution of a new and un- 
tried system, contrary to our traditions and policies. Repre- 
sentative government wouH be abandoned or largely re- 
stricted and direct government by the people substituted. 
As a distinguished writer on American government re- 
cently said, ''Such a fundamental principle and tradition 
as that of representation should not be thrown away un- 
less the change can be justified by a specific, comprehen- 
sive and conclusive analysis of the causes of the failure of 
state government." The argument of the advocates of 
the initiative and referendum is that as their representa- 
tives have betrayed their trust, the people must resume 
the power they have delegated. Yet it does not neces- 
sarily follow that bcause many legislatures have been cor- 
rupt or inefficient or dominated by special interests, that 
the representative system is a failure. If men who are 
unworthy or incompetent are elected to the legislature, 
who is to blame? Is no censure to be attached to the peo- 
ple by whom they are voluntarily selected? Is vox populi 
vox deii? If the people either through indifference or 
apathy, select unworthy representatives, would it not nec- 
essarily follow that through the influence of the same 
apathy and incapacity, they would make poor law makers 
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and pass many bad laws. An analysis of the causes of legis- 
lative corruption and inefficiency should not be predicat- 
ed upon the old and baleful American tendency of always 
ascribing failure of our state governments to some per- 
sonal betrayal of trust. Is it never the people who are to 
blame ? As a matter of fact, if the people are not to blame 
then our whole scheme of representative government is a 
failure. 

But it is not representative government which is a fail* 
ure, but the methods, practices and organization we adopt 
to give it expression. I nthe reorganization of the state 
legislature we should remove all unnecessary restrictions 
upon legislative competency and increase its powers and 
responsibility. We should restore the annual session, nor 
would the restoration of the annual session constitute any 
radical change in the well settled policy of the state. We 
must remember that annual session^ prevailed in this state 
until 1875. Itie introduction at that time of the biennial 
system was due to two causes, the pressing necessity that 
confronted the constitution makers to reduce expenses 
and save the state from threatened bankruptcy, and a dis- 
trust of the legislature engendered by the extravagance 
and profligacy that characterized the legislatures of the re- 
construction era. 

The menlbers should be elected biennially. The session 
should be limited to sixty days, with the proviso that it 
could be extended to ninety days by joint resolution, if 
such joint resolution was 2q)proved by the Governor — ^his 
disapproval to be overcome, only by a two-thirds vote. 
The constitution should fix the date when the legislature 
is to convene. The senate should be elected for a longer 
term, three years, and divide into classes as prescribed 
by the constitution of 1819 as amended. The members of 
the house should be elected for two years. With abundant 
time for debate, and consideration of every important 
measure, it would be discovered that the legislative output 
would be diminished instead of being increased. 
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But the most important and necessary reform would 
be a radical decrease in the membership of the legislature. 
The practice that now prevails of giving a representative 
to each county should be abandoned. The house of repre- 
sentatives should be composed of not over thirty members, 
two from each congressional district and ten from the state 
at large. The senate should contain fifteen members, one 
from each congressional district and five from the state at 
large. This membership of forty-five members would be 
sufficiently large to represent every portion of the state, 
and the reduced membership would increase the import- 
ance of the office and elevate the legislative standard. 

The election of a certain proportion of its membership 
from the state at large would unquestionably elevate the 
tone and character of the legislature. Under the present 
law the member must be a resident of the county he rep- 
resents. Usually he acts on the presumption that his po- 
litical reputation and usefulness depends upon the number 
of bills he can introduce and the amount of appropriations 
he can secure for his county. The state treasury is there- 
fore regarded as a grab bag, to be looted in the interest of 
his constituency. He is not a representative of the state, 
but of a county, and the interests of the county and not 
the state are to be first considered. If there is any con- 
flict, his vote and influence is always to be counted on for 
the county. It is by the vote of his county he was elected, 
and upon that vote he relies for future political honors. 
It is safer to offend the public sentiment of the state than 
to lose caste with his own constitutncy. It is to the coun- 
ty and not the state that he believes he owes first alle- 
giance, and with so narrow a horizon from which he gets 
his outlook of state affairs, it is not remarkable that the 
state's interests are unprotected. To every Governor has 
come the disquieting reflection that the state has few 
friends in the legislature. To remedy this deplorable con- 
<iition, is the purpose of the suggestion that a portion of 
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both houses of the legislature be elected from the state at 
large. 

The present salary is utterly inadequate. It would be 
better for the state to invite free service from its citizens 
in the legislature than to pay the miserable pittance she 
now allows. The salary of the reorganized legislature 
should be commensurate with the dignity of the position 
and the character of the service. The members of the 
house should be paid not less than twelve hundred dol- 
lars a year and the senators fifteen hundred dollars, with 
mileage going and returning. It would secure a higher 
class of membership to pay no salary at all than the small 
amount now allowed. 

With the election of a portion of the legislature from 
the state at large, with the decrease of membership, the 
payment of adequate salaries, the removal of all unneces- 
sary shackles on legislative action, we would elevate the 
tone of the legislature, the ability and character of its 
membership, and largely increase its powers and respon- 
sibilities. 

With a legislature so constituted, the public spirited and 
energetic men of every community would eagerly seek 
legislative service and the state legislature would become 
what the framers of our institutions designed it to be 
''sensitive and efficient instruments for the creation and 
realization of opinion," which is, after all, the real purpose 
of constitutional government. 

THE JUDICIAL DEPARTMENT. 

The Reorganization and Reform of our entire judicial 
system and rules of practice and procedure. 

For the past few years the bar of Alabama has been 
engaged in an organized movement to secure reform of 
our illogical and antiquated methods of judicial practice 
and procedure. During the last session of the legislature, 
this movement resulted in the enactment of an act, vesting 
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power in the chief justice and certain members of the su- 
preme court to formulate and adopt rules of practice and 
procedure. The passage of this law, by necessary impli- 
cation, repealed alt laws in conflict with its provisions, 
even though no such repeal was provided in the act. Un- 
fortunately, however, the legislature added at the end of 
the act, a proviso that it was not intended to vest in the 
supreme court power to repeal any of the statutes of the 
state and it now seems to be generally conceded that this 
proviso defeated the purpose sought to be accomplished, 
and made the law inoperative. The legislature did, how- 
ever, pass an important law, by which the chief justice of 
the supreme court, was vested with control of the circuit 
courts, with power to assign judges and solicitors to other 
circuits where the dockets were overcrowded and con- 
gested or the trial of cases, both civil and criminal, delayed 
or prisoners in jail denied a pronq>t trial. He was also 
clothed with certain important administrative duties. Yet 
while all these reforms undertaken by the last legislature 
are important, they can not without other radical changes 
of organization secure that more inexpensive, vigorous and 
efficient administration of the law so imperatively de- 
manded. 

The fundamental reform about which there has been but 
little discussion by the bar or the people of Alabama and 
which in importance overshadows all others, is the im- 
provement in the organization of our entire judicial de- 
partment and our methods of selecting and retiring judges. 

This reorganization of our courts can only be accom- 
plished by a complete and consistent scheme, by which the 
whole judicial power of the state shall be vested in one 
branches, departments or divisions. Until this principle 
great court, of which all our judicial tribunals shall be 
of unified state courts is recognized and carried into effect, 
all our efforts to secure judicial reform will prove unsatis- 
factory and disappointing. 

The system under which our courts were originally or- 
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ganized may have proven adequate for a frontier state, 
where population was scant and confined to rural districts, 
where travel and communication was slow and difficult, 
where commerce and industry were undeveloped and the 
legal problems were simple and confined to those which 
naturally arose in an agricultural community where prim- 
itive social conditions prevailed. But with the growth of 
wealth and population, these primitive conditions have 
long ceased to prevail, and yet we are relying on a court 
organizations, created to meet the simple demands of a 
frontier state for the solution of the many intricate prob- 
lems, the increased litigation, and the law requirements of 
a highly complex and advanced civilization. In all de- 
partments of our industrial life, in manufacturing, com- 
merce, agriculture, mining and even in the arts and 
sciences, we have made marvellous progress, and the sim- 
ple methods of early days have given place to highly com- 
plex organizations, reorganized so as to secure the great- 
est possible efficiency and yet the type of our court or- 
ganizations remains the same as they were during the 
days of frontier life. It has been truly said "we are, as 
it were, running our courts with hand power for a civiliza- 
tion which requires the service of steam and electricity and 
all the intricate organization which the efficient applica- 
tion of such power demands." In every field of modern 
life we have made improvement and progress except in 
the administration of the law. The org^ization of our 
courts remains the same they were in the days following 
the American revolution and we still continue to administer 
justice under rules of practice and procedure adopted and 
suited to the times of the Tudors and the feudal ages. As > 
our wealth and population increased, as our manufactur- 
ing, industrial and commercial interests were developed 
and expanded, and our villages grew into towns and popu- 
lous cities, and new and intricate legal problems arose, and 
the dockets of our courts became crowded and congested 
with civil and criminal cases, instead of reorganizing our 
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judicial system to meet the new conditions, which modem 
civilization produced, our legislature simply "spawned 
out new courts.' That the spawn was too prolific we shall 
later proceed to demonstrate. These new courts were sep- 
arate and independent administrative units. There was no 
responsible head for our judicial systm, no superintendent 
clothed with power to supervise the operation of the diflFer- 
ent courts, to suggest and secure reforms, or speed the 
judicial machine to the highest point of efficiency. 

Upon the admission of the state to the union and the 
adoption of the first constitution of 1819, the judicial sys- 
tem and t3rpe of courts which exists today were created. 
Each circuit was to contain no less than three nor more 
than six counties, and hence when a new court was created, 
it was called by some other name, such as city or law and 
equity or court of common pleas, though still having the 
jurisdiction of a circuit court. By the constitution of 1901, 
the provision that no circuit should be composed of less 
than three counties was stricken out. Prior to the con- 
stitution of 1901, there were but few judges and their work 
was fairly well apportioned. Since that time the number of 
courts has rapidly increased. At the commencement of 
this decade, we had in Alabama twenty-nine judges, but 
this number had been increased at the commencement of 
the last legislature until it has reached forty-nine, not in- 
cluding the judges of the supreme court and court of ap- 
peals and the probate judges. We now have more judges 
in proportion to population than almost any state in the 
union. England with a population of about thirty millions 
has only about 135 judges, less than can be found in some 
states of the union. At almost every session of the legis- 
lature since 1900, new courts have been created, and the es- 
tablishment of these additional courts were frequently 
made without investigation or upon the insistent demands 
of delegations and lobbyists, inspired more by a desire to 
provide an office for some impecunious lawyer than to 
promote the administration of justice. 
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Had the work of the judges already in office been prop- 
erly apportioned, the necessity for the establishment of 
addiional courts could have been obviated. It never oc- 
curred to the legislature to reorganize our entire judicial 
system, fairly apportion the work of the courts and save 
the necessity for the creation of new courts, and the re- 
sult was that there were some courts doing too much and 
some doing scarcely anything at all. In 1912, while Gov- 
ernor, I had compiled from the records of the diflFerent 
courts, a statement in the form of a table, showing the 
number of days occupied by the judges of the different cir- 
cuits in the trial of causes during the years 1910, 1911 and 
1912. The table compiled for the last year, 1912, makes the 
following startling disclosures: 

Number of days in 1912. 
With Without 
Circuits: J^iry- J^ry. Total. 

First 32 - 32 

Second 22 — 22 

Third 62 7 69 

Fourth 45 8 53 

Fifth 25 .. 25 

Sixth 42 6 48 

Seventh 83 8 91 

Eighth 67 25 92 

Ninth 74 3 77 

Tenth — No Report 

Eleventh 42 23 65 

Twelfth 27 ^^ 27 

Thirteenth 73 27 100 

Fourteenth 56 34 90 

Fifteenth 43 36 79 

Sixteenth 40 15 55 

The officials of the county of Jefferson, the tenth cir- 
cuit, failed to furnish the desired information, and hence 
were omitted from this compilation. 

It will thus be seen that the shortest number of days 
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in which a circuit judge was engaged in the trial of causes 
during the year 1912 was 22 days and the longest 100 days. 
One circuit failed to make report and hence, taking the 15 
circuit judges, their average days in holding court in 1912 
was 68 and 1-3 days. No one, therefore, can very justly 
complain that the judges in Alabama were overworked. 
On the contrary, they were paid larger salaries for the 
work they actually did than any other state officials. A 
circuit judge at the time this compilation was made render- 
ed no other services in the discharge of his duties than hold- 
ing court, either with or without a jury. Taking into con- 
sideration the average number of days they sat on the 
bench, they received for their services the very handsome 
compensation of over forty-three dollars a day, a sum 
which ought to have been sufficient, at least, to have kept 
the wolf from their doors. 

All these facts I submitted in my message to the last 
legislature, a body which professed to be inspired by the 
most intense desire to reduce expenses and prevent any 
unnecessary waste of the public moneys. In pursuance of 
their laudable and commendable program of retrenchment 
and reform, they appointed numerous investigating, or 
what were commonly termed 'smelling committees,' exam- 
ined numerous state officials with the hope that they could 
besmirch the character of those to whom they were politi- 
cally opposed, and cooly refused to reorganize our courts, 
reduce the number of our judges and end the inexcusable 
waste of the public moneys which the present system cre- 
ated. The facts I furnished were plain and unchallenged 
the unnecessary cost of the judicial system was patent 
and unmistakable, and yet the retrenchers refused to re- 
trench and our hopes of judicial reform ended in bitter 
disappointment. 

It will be observed that the compilation made in 1912 
did not embrace the city or the law and equity courts or 
the courts exercising the jurisdiction of circuit courts un- 
der some other name. The compilation does conclusively 
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show, however, that there has been an utter lack of sys- 
tem, of care or proper investigation in the establishment 
^f additional courts, that the legishtture has been actuated 
by a spirit of great liberality and that the courts they did 
create, simply duplicated the work which was then being 
done by the regular circuit courts. We should have a suf- 
ficient number of judges to dispatch business and secure 
41 speedy and economical administration of justice, but 
more than that amount is not only unnecessary, but a waste 
of the public moneys. 

DEFECTS OF PRESENT SYSTEM. 

What, then, are the defects of the present system of or- 
:ganization of our courts? The most fundamental defect 
is that our whole judicial system has grown up without 
harmony, unity or scientific arrangement, each legislature 
creating additional courts, until the present system has 
become a patch work which should be revised and reform- 
•ed in the interest both of eflficiency and economy. Each 
judge is a petty sovereign in his own jurisdiction and with- 
-out power outside of his own restricted territory. He can 
by consent exchange with other judges of his own district 
or territory. He is not a state judge,, but a judge paid 
by the state, with jurisdiction confined to his own district 
or territory. He should by the express provisions of the 
'Constitution possess jurisdiction coextensive with the terri- 
^tory of the state in every court of similar jurisdiction. 
There should be but one court in the state, of which every 
other court is a branch or division. 

Under such a system, the supreme, appellate and circuit 
judges, both in law and equity, would become not only 
judges of a circuit or county, but judges in every court of 
.similar jurisdiction in the state. If the courts in one coun- 
ty should become congested, any of the judges, supreme, 
.appellate or circuit, could be assigned to aid in dispatch- 
ing its business. The conditions which have so long pre- 
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vailed in the state, where some judges were doing too mach 
and some too little, would be ended, and the labors of all 
equalized and made uniform by some controlling adminis- 
trative authority. The judges would not be overworked, 
but would be expected by reasonable service to earn their 
salaries, and do their full part in the administration of 
justice. 

Another evil of the present system is the absence of 
any check on the power of the legislature to create ad- 
ditional courts, whether demanded in the interest of the 
proper administration of the law or not. They are too 
often influenced by the clamor of special delegations, or- 
ganized by the aspirants or their friends, by lobbies or 
or the selffish pleas of special interests. There should be 
some competent authority, controlled by the chief justice 
as the responsible head of all the courts of the state, as- 
sisted by the judicial council, to determine when such ad- 
ditional courts are needed, before legislative action could 
be set in motion. 

Another evil is that our code is fllled with minute and 
rigid rules of practice and procedure, created by legislative 
statute, frequently varjring in each circuit, with the result 
that there is a deplorable lack of uniformity of practice 
and procedure in the diflFerent courts or judicial divisions 
of the state, which is not only confusing, but which leads to 
waste of time and inefficiency. 

Again, the judges of our supreme and appellate courts 
are only judges of their respective courts. They should 
be made the judges of every court in the state of inferior 
jurisdiction, with power therefore to hold any circuit or 
county court, if their other duties will permit. The chief 
justice of England frequently presides over a nisi prius 
court, where the character or importance of the case jus- 
tifies his presence. Yet under the laws of Alabama, the 
highest judicial officers of the state are denied the right 
to preside over any court whose jurisdiction is inferior 
to their own. Cases of gjave importance are frequently 
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tried in the circuit courts, where questions are involved 
which aflFect the interests of the entire state, and it would 
lend dignity and weight to the trial, to have the chief jus- 
tice or a member of the supreme court preside. 

ADMINISTRATIVE ORGANIZATION. 

Our present system lacks a head. There is no one with 
authority to act as superintendent, to gather statistics, 
to inspect judicial transactions, to watch the trial of cases, 
and the practical workings of the court, to observe their 
failure or weakness and suggest improvements. If there 
is a miscarriage of justice, due either to the incompetency 
of the judge, the practice or procedure, the faulty organi- 
zation of the business side of the court, lack of proper cler- 
ical aid, neglect of duty by court officials, or other causes, 
there is no one clothed with power or authority to make re- 
port or criticism, to suggest improvements or prevent the 
recurrence of similar failures in the administration of the 
law. An able and earnest law writer was so impressed 
with this condition, that in the journal of the American 
Judicature Society, he recently wrote a convincing plea 
for the creation of a chief judicial superintendent. In Cali- 
fornia his ideas have been literally endorsed by the pro- 
posal to create a commissioner of justice, who would be 
a judicial superintendent, but without machinery to en- 
force his recommendations. 

The delay as well as the expense in the trial of civil and 
criminal cases, due largely to our unscientific type of court 
organization and to rigid rules of practic and procedure 
formulated by the legislature, instead of by the courts, 
the thousands of petty, frivolous and unfounded prosecu- 
tions in misdemeanor cases, inspired by the fee system^ 
which clog the dockets of our criminal courts, have all be- 
come a growing evil and challenges the consideration of 
the bar and of all who are interested in giving the state 
a more economical and speedy administration of our civil 
and criminal laws. 



Digitized by VjOOQiC 



216 ALABAMA STATE BAR ASSOCIATION 

REFORMING JURISDICTION AND ORGANIZATION 
OF COURTS. 

The remedy then for these conditions is the reform of 
the jurisdiction and organization of our courts. The Eng- 
lish Court Reform Act of 1873 is a model of modernized 
courts. It is, therefore, unnecessary for us to attempt to 
secure reform of our courts by the introduction of legisla- 
tion of an experimental nature. As Hon. Henry Upson 
Sims states in his admirable essay on "Reforming Judi- 
cial Administration, "the new system of courts created by 
the English Judicature Act of 1873 not only still works 
satisfactorily in England, but has been accepted as a model 
by students of reform and critics of common law institu- 
tions all over America as welL" 

The limits of this address will not permit an adequate 
summary of the English Judicature Act and I will therefore 
content myself with quoting the conclusions of a modem 
critic. Prof. Roscoe Pound, of Harvard, applied as his gen- 
eral recommendations for American adoption, as found 
in the article mentioned by Mr. Sims. Prof. Pound says: 

*The whole judicial power of each state ♦ should 

be vested in one great court, of which all tribunals should 
be branches, departments or divisions. ♦ ♦ ♦ This 
court should be constituted in three chief branches: (1) 
county courts or municipal courts ; (2) a superior court of 
first instance; (3) and a single ultimate court of appeal 
The first should have exclusive jurisdiction over all petty 
causes. There should not be a separate judge for each 
locality. Instead, all the courts with petty jurisdiction 
should in the aggregate constitute one court, or a branch 
of the great court, but this branch of the court should have 
numerous local offices where papers may be filed and as 
many places for hearing causes in each county as the exi- 
gencies of business may require. ♦ ♦ ♦ 

"The second branch would be a superior court of first 
instance with a general original jurisdiction at law, in 
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equity, in probate and administration, in guardianship and 
kindred matters and in divorce. It should also have general 
jurisdiction. It should have numerous local offices where 
papers may be filed, and at least one regular place of trial 
in each county. ♦ ♦ ♦ Some high official of the court 
should be charged with supervision pf the judicial busi- 
ness of the whole court, and he should be responsible for 
failure to utilize the judicial power of the commonwealth 
effectively. ♦ * ♦ And the third great branch of the 
court would be a single court of appeal to which causes 
must go directly for review upon the law from the county 
courts or from any division of the superior court. All the 
judges of the commonwealth should be judges of the whole 
court." 

The plan, then, proposed is simple, is neither academic, 
experimental or revolutionary. It has been in successful 
operation in England since 1873 and in the unified municipal 
courts of Chicago, whose business organization secured 
the utmost economy, efficiency and impartiality in the ad- 
ministration of law in the second largest city in the coun- 
try. This plan for the unification of the judicial system 
was endorsed by the special committee of the American 
Bar Association in its report in 1909, the committee be- 
ing entitled "A special committee to suggest remedies and 
formulate proposed laws to prevent delay and unnecessary 
cost in litigation." 

The committee says : 

"The first principle which the committee desires to sub- 
mit is that of unification of the judicial system. 

I. The whole judicial power of each state, at least for 
civil causes, should be vested in one gjeat court, of which 
all tribunals should be branches, departments or divisions. 
The business as well as the judicial administration of this 
court should be thoroughly organized so as to prevent not 
merely waste of judicial power, but all needless clerical 
work, duplication of papers and records and the like, thus 
obviating expense to litigants and cost to the public." 
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In speaking of this plan, the committee says, that while 
the whole judicial power should be concentrated in one 
court, the court should be constructed in three branches. 
1. County courts, including municipal courts, haying ex- 
clusive jurisdiction of all petty causes, all of them to con- 
stitute one branch with numerous local oflFices where papers 
may be filed and as many places for hearing causes in each 
county as the exegencies of business may require. 2. A 
superior court, (our circuit courts,) having a defihed origi- 
nal, exclusive, general jurisdiction at law, in equity, in pro- 
bate and administration, in guardianship, and kindred mat- 
ters, and in divorce ; this court to have numerous local of- 
fices where papers may be filed and at least one regular 
place of trial in each county and to be divided into at least 
two, and probably three, divisions — (a) one for disposition 
of actions at law and other matters requiring a jury or of 
kindred nature ; (b) one for equity causes ; and (c) one for 
probate administration, guardianship and the Uke. The 
first might becalled the law division or the common pleas 
division, the second the equity or chancery division, and 
the third the probate division. The third branch would 
be a single ultimate court of appeal." 

The principle of all these plans has been adopted by the 
American Judicature Society, a philanthropic association 
organized a few years ago to promote the efficient adminis- 
tration of justice. As stated by Mr. Sims in his article on 
"Reforming Judicial Administration,*' the society has pub- 
lished so far about a dozen bulletins, consisting of discus- 
sions and criticisms of the existing systems of judicial ad- 
ministrations in America, together with recommendations 
for its reform, and for the aid of legislators, the society 
has issued several complete model bills to be enacted into 
laws, where complete reform of the courts is contemplat- 
ed, prefaced by proposed constitutional amendments nec- 
essary in most instances, as the model bills generally con- 
flict with details in existing state constitutions." In Bul- 
letin VII-A this society has published a very complete 
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draft of a state wide judicature act, completed only after 
being submitted to the criticisms and suggestions of dis- 
tinguished lawyers in all parts of the country. 

UNIFIED COURTS. 

The basis principle of the reforms proposed by the com- 
mittee of the American Bar Association, and of the Amer- 
ican Judicature Society, is the unification of the entire 
judicial system of the state and the power given the chief 
justice to marshal all the judicial forces of the state to 
meet the pressure of business in any branch of the court or 
in any part of the state. They all contemplate complete 
and thorough supervisions of the business of all the courts 
by some one in high authority, such as the chief justice, 
with power to make reassignments or temporary assign- 
ments of judges to particular localities as the state of judi- 
cial business, vacancies in oflFice, illness of judges or cas- 
ualties might require, and with power subject to general 
rules, to transfer causes or proceedings in any court for 
hearing or disposition according to the condition of the 
dockets and to see to it that all the judicial power of the 
state is effectively utilized. The same general supervision 
which the chief justice gives to the whole court is exercised 
by each branch and each division, in each locality by some 
other officer who is especially charged with the duty and is 
responsible for the efficient aand businesslike conduct of 
the affairs of the courts under his control and the disposi- 
tion of causes upon the dockets. The plan of the Amer- 
ican Judicature Society contemplates that the states should 
be divided into say six or seven circuits, with a corps of 
judges, one circuit judge made chairman for the circuit, 
with complete power to regulate the assignment of causes 
to the different courts in his circuit and to designate that 
judge who might be most fitted for the duty in each branch 
of the court. Such chairman will also have power to trans- 
fer causes from one division of the court to the other. 
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All the plans seek to secure a thorough business adminis- 
tration of the courts and to overcome the decentralizing 
conditions which now exist, by which the clerks and other 
officials of each court are practically independent function- 
aries over whom even the judge of their own court has but 
little control It is important that the legislature should 
not undertake the formulation of detail rules for the busi- 
ness administration of the courts, but only to lay down gen- 
eral principles and leave it to the court to regulate de- 
tails and to alter and improve the rules as the problems 
are met and the best solutions for them ascertained. 

ECONOMY FROM UNIFIED COURTS. 

There is another consideration of controlling importance 
in favor of a unified and thoroughly organized system of 
courts with a simplified practice, and that is the decrease 
in the number of judges and the expenses of the judicial de- 
partment. The committee of the American Bar Associa- 
tion summed up the advantages of such an organization of 
the courts, of judicial business and the clerical and admin- 
istrative work of the courts as follows: 

"I. That it would make a real judicial department. The 
several states, they say, have courts but they do not have 
any true judicial department" 

II. "It would do away with the waste of judicial power 
involved in our present system of separate courts with hard 
and fast personnel. Where judges are chosen for and their 
competency is restricted to rigid districts or circuits or 
courts, it is a familiar consequence that business may be 
congested in one court while judges in another are idle. 
The judicial department should be so organized that its 
whole force may be applied to the work in hand for the 
time being, according to the exigencies of that work." 

III. "That it would do way with the bad practice of 
throwing causes out of court to be begun over ag^in in 
cases where they are brought or beg^n in the wrong place. 
They may be transferred simply and summarily to the 
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proper branch or division or rules may provide that the 
cause be assigned at the outset to the place and division 
to which it belongs and no question of jurisdiction will 
stand in the way." 

IV. "It would do away with the great and unnecessary 
expense involved in the transfer of causes, obviating all 
necessity of transcripts, bills of exceptions, certificates of 
evidence and the like, and permitting original files, papers 
and documents to be used, since each tribunal, as a branch 
or division of the whole court, may take judicial notice 
of all files, papers and documents belonging to the court.**" 

V. "It would obviate all technicalities, intricacies and 
pitfalls of appellate procedure. An appeal would be mere- 
ly a motion for a new trial, or for modification or vacation 
of the judgment before another branch of the same court. 
It would require no greater formality of procedure than any 
other motion." 

VI. "It would do away with the unfortunate innovation 
upon the common law by which venue is a place where an 
action must be begun, rather than a place where it is to be 
tried, so that a mistake therein may defeat an action entire- 
ly instead of resulting merely in a change of place of hear- 
ing. This innovation is especially unfortunate when it is 
applied to equity causes where originally there was no 
venue. If all tribunals are parts of one court, there need 
be nothing beyond a transfer of the cause. All proceed- 
ings up to the date thereof may be saved." 

VII. "It would obviate conflicts between judges of co- 
ordinate jurisdiction, such as unhappily obtain too often 
in many localities under a completely decentralized sys- 
tem, which depends wholly on the good taste and sense of 
propriety of individual judges or on the slow process of 
appeals to prevent such occurrences. * * * As most 
of our courts are organized at present, there is nothing to 
prevent any judge from trying any cause pending in the 
court he pleases, how foreign to the work he and his col- 
leagues have agreed he shall attend to." 
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VIII. "It would allow judges to become specialists in 
the disposition of particular classes of litigation. The pre- 
vailing system of rotation is unfortunate. Usually where 
there are a niimber of judges, they take up in rotation civil 
trials with juries, equity causes and criminal cases. By 
keeping a judge continuously occupied in one class of cases, 
he becomes thoroughly familiar therewith and this spe- 
cialization was the real advantage of the separate courts 
of law and equity. INSTEAD OF SEPARATION BE- 
TWEEN LAW AND EQUITY IN PROCEDURE, THE 
DESIRABLE THING IS SEPARATION IN ADMINIS- 
TRATION. The way to obtain this is to organize the 
court in such a way that the judges may be assigned per- 
manently to the work in which they prove most fit" 

IX. "It would bring about better supervision and con- 
trol of the administrative offices connected with judicial 
administration and make it possible to introduce inq)roved 
and more businesslike methods of the making of judicial 
records and clerical work of the courts.** 

All these plans for the unification and simplification of 
the organization of our courts could only be put in opera- 
tion by amendments to the present constitution. 

MODEL DRAFT OF A STATE-WIDE JUDICATURE 

ACT. 

The model draft of the state-wide judicature act by the 
American Judicature Society embodies practically all the 
principles outlined in the discussion of the recommenda- 
tions of the American Bar Association. The Judicature 
Society draft creates one great court composed of the fol- 
lowing branches, viz. : an appellate court, a superior or cir- 
cuit court, and a county court and district magistrates, and 
known as the general court of judicature. 

Under this plan, our present supreme court and the court 
of appeals could all become members of the court of ap- 
peals, the supreme court constituting the supreme court 
division of the court and the appellate court another divi- 
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sion of the same court. The state would be divided into 
say five or six divisions and the present chief justice of 
the supreme court would be the chief justice of the court 
of appeals and the present circuit judges would be judges 
of the circuit or superior courts, with such additional 
judges as might be required. Each division of the superior 
or circuit courts would have a presiding judge, to be ap- 
pointed by the chief justice from among the judges of that 
division. 

The presiding justice of each division would have the 
entire control and management of the calling by the judges, 
sitting in the division, of the docket of cases assigned to his 
division, would superintend the preparation of the calen- 
dar of cases for trial in his division and make such classi- 
fication and distribution of the same upon different calen- 
dars as he deemed proper. The chief justice would have 
power to interchange judges from one division to another, 
other than the presiding justice. He could make tempo- 
rary assignments for a period not to exceed six months of 
any judge of any division, except persiding justices, to any 
other division. He could require any circuit judge not 
otherwise engaged in the trial of causes to take part in the 
sittings of any branch or of any division of the circuit or 
superior court. Each of the circuit or superior courts would 
be separated into two divisions: (1) the chancery, probate 
and domestic delations division; (2) the common law di- 
vision, consisting of a certain number of judges. 

This plan also establishes in every county, a county 
court which shall have all the jurisdiction now exercised by 
justices of the peace, jurisdiction in all civil matters both 
at law and in equity, in which the amount does not exceed 
five hundred dollars. It would also have jurisdiction of all 
criminal cases of less grade than a felony or where the 
punishment did not exceed a certain number of years in 
the penitentiary. Another wise provision is that such a 
court shall have jurisdiction of all civil cases, regardless of 
the amount involved, by written consent of the parties. 



Digitized by VjOOQ IC 



224 ALABAMA STATE BAR ASSOCIATION 

The chief justice and the associate judges of the appel- 
late court are all made ex-officio judges of the circuit and 
several county courts of the states. The chief justice of the 
state is made the presiding justice of each and all of the 
county courts of the state but he may in his discretion 
appoint from among the judges of the superior or circuit 
or county judges, a presiding justice of the county courts 
in his place, to hold during his term of office or for such 
time, as he might specify. 

JUDICIAL COUNCIL. 

Another novel feature of the plan is the crea- 
tion of what is termed the judicial council. This 
council is to be composed of the chief justice, the pre- 
siding justices of each of the several divisions of the su- 
perior or circuit courts and the presiding justices of the 
county courts, if he be other than the chief justice, but if 
not, then a county judge to be appointed by the chief 
justice in writing, one justice of the court of appeals and 
one judge of the general court of judicature, to be ap- 
pointed by the chief justice. This judicial council is en- 
trusted with very large and important powers. They 
can reduce or add to the number of judges of any division 
of the superior or circuit court, provided they do not ex- 
ceed the number of judges provided by law, and provided 
that the reduction of the number of judges can only be 
effected when a vacancy occurs. 

This council is entrusted with the power to make, alter 
and amend all the rules of pleading, practice and procedure 
in all the courts of the state, including district magistrates. 
They have power to regulate the duties of the officers of 
every court and the costs of proceedings therein. They 
are vested with power to make rules and regulations re- 
specting the conduct of the business of the clerk for the 
general court of judicature and the jury commissioners 
and prescribe the duties of the clerk and jury commission- 
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ers and their subordinates and to regulate the sittings of 
the court of appeals and all other courts of the state. The 
act provides that all the pleading, practice and procedure 
in every court shall be repealed as statutes, but 
declared to be operative as rules of court for the gen- 
eral court of judicature, but subject to the power of the 
court and the judicial council thereof, to make, alter and 
amend the rules regulating practice, pleading and proced- 
ure in said court. Under this plan, there would be one chief 
clerk of all the courts in the state, located at the capitol, 
to be appointed by a majority of the judicial council, and 
to hold office at their pleasure. All the clerks now in office 
would be continued until the expiration of their terms. 
Upon the expiration of the term of office of the clerks of 
the courts in Alabama, the offices as it now exists would be 
abolished and the following substitute provided: there 
would be the office of clerk of the general court of judi- 
cature with branch offices throughout the state, to be es- 
tablished at such places as the judicial council might de- 
termine. Deputy clerks would be appointed in each coun- 
ty and increased according to a population basis. The of- 
fice of register and master in chancery would be abolished 
upon the expiration of terms of those holding office. Mas- 
^ ters would be eligible to sit in any court or to discharge 
any judicial function which the judicial council might 
authorize, and until such action, the duties of the 
master would be those now required by law. Another novel 
provision is that the masters would be subject to assign- 
ment to any other division of the circuit or superior courts 
by the chief justice, in his discretion. 

As stated by the American Judicature Society, the pur- 
poses of their plan is to secure administrative authority, 
co-operation and coherence of effort. They state "that the 
spirit of co-operation, and the esprit de corps, of the entire 
judiciary is fostered by an annual convention of judges, 
at which the judges meet as a whole to receive the report 
of the chief justice and at which meeting they can sit and 
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recommend all such rules and regulations for the proper ad- 
ministration of justice in their courts as may seem expe- 
dient and to consider all complaints with reference to their 
courts and the officers thereof or consider such other 
matters in reference to the administration of justice as 
the chief justice may bring before them." In view of his 
large duties, powers and responsibilities, the chief justice 
is given a salary of fifteen thousand dollars per year. The 
fee system, wherever it exists, is abolished and all the fees 
now paid to registers in chancery, clerks and probate judges 
are collected and turned into the state or county treasury. 
It has been estimated that the adoption of this plan in 
Alabama would reduce the expenses of the judiciary more 
than one-half and would moreover prevent any waste of 
judicial power and secure more speedy,, vigorous, inexpen- 
sive, and efficient enforcement of the law. 

SIMPLIFICATION OF PROCEDURE. 

One of the most important reforms which all these 
plans contemplate is the simplification of pleading, prac- 
tice and procedure. The ability of our courts to dispense 
justice speedily, and economically, has been largely lessen- 
ed by legislative action. Questions of procedure, involv- 
ing no substantial rights, are peculiarly within the expert 
knowledge of the judges and belong to judicial, rather than 
to the legislative branch of the government. There are 
many eminent authorities that contend that the regula- 
tion of practice and procedure in the courts by legislative 
enactments is an invasion by the legislature of the inherent 
rights of the court and violates the constitutional doctrine 
of the separation of powers. 

Rules of procedure exist only to save time, to advance 
the business of the court, to secure to each party a fair 
opportunity to meet the case against him and to present 
his own case, and should not be allowed to be used as a 
method to obstruct business, waste time or defeat the ends 

\ 
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of justice. In matters of practice, pleading and procedure, 
therefore, it is evident that the rule-making power of the 
courts should not be hampered or fettered by legislative re- 
strictions or inhibitions. They should be settled by rules 
of court, which might be changed as actual experience 
of their operation and application might dictate. Questions 
of practice and procedure consume a large amount of the 
time of our nisi prius courts, delay the administration of 
the law, and the decision of the many perplexing questions 
they create entails unnecessary labor upon our appellate 
courts. The delay and expense which now attends the 
trial of important cases will continue as long as the pres- 
ent, clumsy, inefficient and antiquated methods of prac- 
tice, pleading and procedure remain. 

It has been estimated that at least one-third of the work 
of our appellate courts consists in passing on the pleadings 
in personal injury cases. Vested with proper power, the 
supreme courts could easily prepare simple and short forms 
of pleading in personal injury and other cases, forms of 
complaint for every kind of action, and thus lighten the 
labors of the bar, of our nisi prius and appellate courts. 
During the last session of the legislature, I prepared and 
submitted for their consideration a simple practice act 
similar to the one endorsed by the American Bar Associa- 
tion, being the type of practice act adopted by the state of 
New Jersey, by which the supreme court was given the 
power to adopt rules of practice, procedure and pleading, 
and providing that such rules should supercede any stat- 
utory or common law regulation theretofore existing. 

COMMON LAW POWER OF JUDGES. 

The common law power of judges should be restored. 
The reason why trials consume so much more time in this 
country than in England is largely due to the fact that 
we have withdrawn from the courts their COMMON LAW 
POWERS TO EXERaSE CONTROL over the trial of the 
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cause. Qothed with the power vested in judges by the 
common law, a judge upon our bench could restrict counsel 
to the argument of relevant and material questions, could 
promptly overrule and discourage technical objections, 
could prevent useless and unnecessary consumption of time 
by the introduction of immaterial and irrelevant evidence 
or by the argument of quetions as to which the court has 
a clear and decided opinion, and could without the fear of 
reversal, exercise the necessary authority so essential to 
the prompt and efficient administration of justice. With 
the present legislative restrictions, our judges are denied 
their common law power of summing up the evidence, and 
thereby presenting the issue clearly and intelligently to 
the jury, but are converted into mere presiding 
officers whose principal duty is to confuse the jury 
by submitting exhaustive presentations of leg^l ques- 
tions. It has been claimed that the restoration to our 
state judges of their common law powers, would re- 
sult in abuse or judicial tyranny but the prompt and im- 
partial administration of the law which has charac- 
terized our federal courts as well as the courts in England, 
conclusively show that these fears are groundless. In- 
creasing the power of our judges by restoring to them 
rights which have been exercised for centuries by the nisi 
prius courts in England would tend to elevate the standard 
of our courts and largely increase their efficiency and re- 
sult in promoting a more speedy and impartial administra- 
tion of the law. 

Hon. Elihu Root, president of the American Bar Asso- 
ciation, speaking of the statutes found in many states and 
quite recently urged upon congress, prohibiting judges 
from expressing any opinion to the jury upon questions of 
fact, makes the following convincing reply: 'Trom time 
immemorial, it has been the duty of the cdurt to instruct 
juries as to the law and advise them as to the facts. Why 
is it that by express statutory provision the only advice, 
the only clarifying opinion and explanation regarding the 
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facts, which stand any possible chance to be unprejudiced 
and fair in the trial of a cause, is excluded from the hearing 
of the jury? It is to make it certain that the individual 
advantages gained by having the best lawyer shall not be 
taken away. It represents the individual's right to win, 
if he can, and negatives the public right to have justice 
done. It is to make litigation a mere sporting contest 
tween lawyers and to prevent the referee from interfering 
in the game. The fact that such provisions can be estab- 
lished and maintained, exhibits democracy's tendency to 
yield support to the human interest of the individual as 
against the exercise of even its own power by its own 
representatives and for its own highest purpose." In an- 
other part of his address, Mr. Root says: "The evil re- 
sults of the absurdly technical procedure which obtains 
in many states really comes from intolerance of judicial 
control over the business of the courts. A clearer recogni- 
tion of the old idea that the state itself has an interest in 
judicial procedure for the promotion of justice, and a more 
complete and unrestricted control by the court over its own 
procedure, would tend greatly to make the administration 
of justice more prompt, inexpensive and effective, and this 
recognition must come from the bar itself." 

PROBATE COURTS. 

Under all the proposed plans, all the jurisdiction of the 
probate court is vested in the superior or circuit courts. 
The office of probate judge is abolished. It is claimed that 
there is nothing so technical or difficult about probate pro- 
cedure as to justify an independent set of judges for that 
work alone. 

All probate business will be transferred to a branch of 
the circuit court and it is asserted that judges competent 
to handle general law and chancery practice can take care 
of probate cases better than lay judges. No doubt the 
judges of probate in office when such a plan is adopted will 
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be retained until the expiration of their terms of office. A 
corps of skillful clerks will attend to all the clerical duties 
of the office and all fees will be turned into the treasury. 

JURY COMMISSIONERS. 

Under the model state-wide judicature act, the jury 
commissioners are appointed by the judicial council. 

JUSTICE OF THE PEACE AND INFERIOR COURTS- 

Both are abolished. District magistrates take the place 
of the justice of the peace and inferior courts. They are 
attached to the county court and their number is deter- 
mined by population and the discretion of the judicial 
council. All the justices of the peace, police magistrates 
and inferior courts are made by the act first district mag- 
istrates. Until otherwise directed by the council, the dis- 
trict magistrates exercise the judicial power of the county 
court in all matters within the jurisdiction of the justices 
of the peace, or any cause or matter within the jurisdiction 
of the county court, assigned especially by the county 
judge to the district magistrate, or any cause vrithin the 
jurisdiction of the county court which the parties agree 
may be heard by the district magistrate. The county judge 
can transfer any cause from any district magistrate to the 
county judge or any associate judge of the county court 
for hearing and determination. The judicial council is au- 
thorized to transfer to the district magistrates all or such 
part of the judicial power of the county courts as they may 
see proper and can require such district magistrate to per- 
form such duties with respect to the business of the county 
court or any branch thereof or of any branch office of the 
clerk of the general court of judicature in the county 
as the judicial council may determine. The imme- 
diate supervision of the work of the district magistrates 
is in the hands of the county judge ; justices of the peace 
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are now practically independent of all supervision and 
this power of supervision on the part of the county judge 
eliminates one of the principal defects of the present jus- 
tice of the peace system. 

SELECTION AND RETIREMENT OF JUDGES. 

Three plans have generally prevailed in this country 
for the selection of judges, appointment by the governor, 
appointment by the chief justice, and election by the peo- 
ple. Since the introduction of the primary system of nom- 
inations, this latter method has not proven very satis- 
factory in Alabama, and there has been a steady decline in 
the standard of the courts. Under the convention system, 
which had its origin in our representative theory of gov- 
ernment, the lawyers constituted a very considerable pro- 
portion of the delegates and on account of their peculiar 
knowledge of the fitness of the applicants, a higher class 
of judges were selected. One advantage of the convention 
system was that there was a sense of responsibility on the 
part of the delegates, which unfortunately is too often lack- 
ing with the voter under the primary nomination plan. The 
necessary result is that in casting his ballot under the lat- 
ter system, friendship, locality, personal obligations or 
prejudice, solicitation or activity of the candidate generally 
exercise a controlling influence. Under the convention 
system, the office frequently sought the man, whereas un- 
der the primary plan no man can be nominated who does 
not actively seek the nomination. 

The consequence is that under the primary plan we arc 
confined in our choice to those active politicians, who seek 
the nomination, and the candidate who is the best mixer, 
who conducts the most expensive press bureau, who em- 
ploys the largest number of workers and agents and who 
is most industrious in seeking votes or who can appeal to 
local prejudice or passion, has the best chance of winning, 
regardless of qualifications. The test of fitness is no long- 
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er knowledge of the law, but the possession of those quali- 
fications which enables one to become a successful ward 
politician. Knowledge of human nature, of influences that 
control human action is more important than profound 
learning of the law. The tricks of the politician count for 
more than the learning of a Story or a Marshal 

What then is the purpose of an appoinment or election 
but to put into oflfice that man who by reason of his legal 
knowledge, his impartiality and judicial temperament, in- 
dependence and high character, guarantees a firm, vigor- 
ous and impartial administration of the law? Whatever 
system, whether by appointment or election, that will ac- 
complish these results, is the system we should adopt 

The primary system and the popular election of judges 
does not tend to create an independent judiciary. On the 
contrary, its tendency is to incline the judge to yield to 
popular passion and prejudice, to be swayed by every pass- 
ing breeze of popular sentiment and to allow his own re- 
election to exercise a controlling influence in his official 
conduct. Fortunately, there are many judges who rise 
above such grovelling influences and who do their duty, 
even though the thunder of popular disapproval light on 
their unterrified brows. 

The latest conclusions of the American Society of Judi- 
cature suggests some very wise solutions of the evils of the 
present system in Alabama and are worthy of serious con- 
sideration. Under their plan, the chief justice of the high- 
est court in the state and of the unified courts of the state 
should be chosen by the entire electorate of the state, for 
a term ^'neither too long to make him unmindful of public 
approval, nor too short to make the office worth the strain 
of repeated campaigns,'' and should be given the absolute 
power of selection and appointment of all the other judges 
of his court, whose positions become vacant during his term 
of office. It is further suggested by their plan that at 
stated periods, say at the expiration of three years, at the 
expiration of nine years and at the expiration of eighteen 



Digitized by VjOOQiC 



MINUTES FORTIETH ANNUAL MEETING 233 

years from the date of their appointment of each of these 
judges, the question should be submitted to the entire elec- 
torate with reference to the judges who have been sitting 
for those periods respectively, "shall the judge be retained? 
Yes or No? If a majority of the voters vote in the nega- 
tive the judge is rejected and the chief justice appoints 
someone else to fill the vacancy. 

This plan overcomes one of the chief evils of the present 
system. No reason can be shown why a judge who is sat- 
isfactory should be compelled to submit to a competitive 
race to retain his position. Whether appointed or elected, 
the sole question to be submitted to the electorate at the 
expiration of his term it "Shall John Doe, who has served 
continuously as judge years be retained; an- 
swer yes or no." Then after being retained for two or 
three terms by the express consent of the voters, the judge 
is to be continued in oflFice till the age of retirement, with- 
out further elections. This plan gives the people the right 
to recall a judge who is unsatisfactory, but until he is re- 
called there is no vacancy in his oflfice, and even if the pres- 
ent system is continued, candidates seeking judicial posi- 
tions must wait until the people have declared that the 
sitting judge is unsatisfactory and shall not be retained, be- 
fore they can seek the oflfice. 

The campaign rivalry and unseemly contests between 
judges on the bench and candidates for their position, which 
under our system has done so much to impair the integrity 
and independence of the judiciary and to lower the stand- 
ard of the judicial oflFice, would be ended. A lawyer's rep- 
utation is largely local. The qualities which make a suc- 
cessful advocate and attract public attention are not nec- 
essarily those qualities which equip a lawyer for a judicial 
oflFice. If it is diflFicult for the bar, then how much more 
diflFicult is it for the public at large to make a wise and 
discriminating choice between candidates for judicial posi- 
tions. The judge on the bench should not be retired unless 
his services are unsatisfactory and until the people deter- 
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mine by an election that sole question, he should not be 
forced to enter into a competitive contest to retain his 
seat. The mass of the people, by whom the judges are 
elected in these competitive contests, are confessedly ig- 
norant of the fitness or unfitness of the candidates, but they 
can readily decide whether the sitting judge has been sat- 
isfactory and should be retained. 

CANDIDATES FOR JUDGESHIP. 

With the ease and rapidity with which licenses to prac- 
tice law can be ground out in Alabama, it is folly to sup- 
pose that every lawyer who seeks judicial position is quali- 
fied to discharge the duties of the oflFice. Many are prac- 
ticing law whose leg^l learning would not entitle them to 
license, where strict examinations were required. In every 
judicial election, there are candidates utterly unfitted, both 
by reason of moral character and legal knowledge, to hold 
judicial office, and yet under our primary system they may 
possess those very qualifications which win success in a 
contested election before the people. The state bar of Mis- 
issippi recently proposed a plan for a unified court in that 
state, based on the principles already discussed, and their 
draft of the proposed law for a state-wide judicial system 
contained a very novel and seemingly appropriate remedy 
for the evil mentioned. Section 10 of the proposed law pro- 
vides tha tbefore any person, not theretofore having been 
a justice or judge, may become a candidate for any judi- 
cial office or for appointment to the same, he must 
be examined by the judicial council under such general 
rules as it may adopt, (1) upon his moral fitness, (2) upon 
his administrative and executive fitness, and (3) upon his 
legal learning, and must have procured a certificate of 
qualification upon such examination. After having pro- 
cured such certificfiate, he is thereafter considered as qual- 
ified, and can become a candidate for judicial office. 
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RETIREMENT OF JUDGES. 

Under the present constitution, a judge can only be re- 
moved from office by impeachment. If the judges are to 
be appointed by the chief justice, as suggested by the Amer- 
ican Society of Judicature, then there should be some other 
simplier method of removal from office. The plan sug- 
gested by the Mississippi bar is worthy of consideration. 
It provides that a judge or justice may be romeved at any 
time by impeachment, by a two-thirds vote of each branch 
of the legislature, and that any circuit or county judge may 
be removed by at least five-sevenths vote of the judicial 
council for inefficiency, incompetency, or neglect of duty or 
conduct unbecoming a judge. 

The adoption then of the plan for one great court of 
which all courts of the state are branches or divisions, ac- 
cording to the model law drafted by the American Society 
of Judicature, and the recommendations of the English Ju- 
dicature Commission, would unquestionably give Alabama 
the best judicial structure of any State in the 
Union. It would not only save the state many 
hundreds of thousands of dollars by reducing the expenses 
of the judiciary one half at least, but would moreover re- 
move the embarrassing, costly and inexcusable defects of 
our appellate procedure. It would prevent any waste of 
judicial power, the delays and costs of appeals, of dismiss- 
als on account of mistake in venue, the duplication of cler- 
ical work, but would thoroughly organize the work of ev- 
ery court, place the power to make rules in the courts 
where they belong, and enormously increase the vigor, ef- 
ficiency and economy of the administration of the law. 
In this great movement for judicial reform, the bar should 
become the leaders and not allow any ultra spirit of con- 
servatism to check their zeal in a cause so vital to the 
future welfare and progress of the commenwealth. When 
these reforms are accomplished, then and not until then 
will the promises of the Great Charter be realized — ^''We 
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will sell to no man; We will delay to no man; We will 
deny to no man, either right or justice." 

EDUCATION. 

Our entire educational system should be revised, har- 
monized and co-ordinated, so as to prevent unnecessary 
duplication, and waste and secure the greatest efficiency 
and economy. A state board of education, vested with the 
very fullest administrative powers, authorized to harmonize 
our entire educational system, so as to prevent duplica- 
tion and waste, to employ suitable agents and experts, and 
to prepare and recommend suitable legislation, should be 
created. This board of education should be entrusted with 
the management and control of our normal colleges, ag- 
ricultural district schools and high schools, and should, 
supersede the boards now established for the management 
of those institutions. The management of all of our edu- 
cational institutions, including elementary schools and high 
schools and normal celleges, by one board would secure 
more economy and efficiency in management. The state 
superintendent of education is now the head of our educa- 
tional department, but with the multiplicity of duties im- 
posed on him by law, it is impossible for him to give that 
attention and supervision to the entire educational system 
which is necessary. The present constitution appropriates 
nearly one-half of Ihe revenues of the state derived from 
taxation of property for the support of our elementary 
schools, but with the present amendment, authorizing lo- 
cal taxation, such a burden on the state treasury is both 
unwise and unnecessary. The state should continue to make 
sufficient appropriations for the support of our elementary 
schools, but the larger proportion of their revenues should 
te derived from local taxation. With this relief to the state 
treasury, the present deficit would be overcome and proper 
appropriation made for the maintenance and support of 
the state university and other higher institutions of learn- 
ing. 
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Under the system now prevailing, our higher institutions 
of learning will continue to clamor at every legislative 
session for additional appropriations. The result will con- 
tinue to be a system of log-rolling and lobbying, appeals 
to local prejudice or local interest, which can but result in 
making the appropriations for these higher institutions of 
learning unequal and discriminatory, leading to uncertain- 
ty, jealousy, rivalry, confusion and demoralization of our 
entire educational system. With the relief of the treas- 
ury from the burdens formerly imposed, a uniform pro- 
portion or percentage of the taxable income of the state 
should be appropriated for the support and maintenance 
of the University of Alabama, Alabama Polytechnic Insti- 
tute, the Alabama Girls Industrial School, and the State 
Normal School, with the result that as the state g^ew in 
wealth and population, the income of these institutions 
would annually increase. 

While provisions in the nature of statutory enactments 
should not be incorporated in the state constitution, yet 
such a proportion or percentage of the taxable income of 
the state for the institutions mentioned should be provided 
by the framers of our new constitution, so as to relieve 
these institutions of the uncertainty of their incomes, re- 
sulting from the changing moods of the legislature, and so 
as to allow them to proceed with their work and the pro- 
curement of necessary equipments without delay. 

LIMITATIONS ON USE OF SCHOOL MONEYS. 

Another provision of the constitution in reference to 
education which should be revised is Section 261, which 
provides that *'Not more than four per cent of all moneys 
raised or which hereafter is appropriated for the use of 
public schools, shall be Used, or expended otherwise than 
for the payment of teachers employed in such schools, pro- 
vided that the legislature by vote of two-thirds of each 
house may suspend the operation of this section." The 
result of this provision of the constitution is that notwith- 
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standing the munificent appropriations made for the sup- 
port of the public schools, the state is denied the privilege 
of constructing school buildings with proper equipment, 
and the result has been that our rural school buildings are 
poorly constructed, inadequate in size and lacking in those 
important conditions, equipment and grounds which are 
so essential to the progress of elementary education. If 
a just and liberal proportion of the vast sums of money 
which the state has expended for the common schools had 
been devoted to the erection of proper buildings, the pur- 
chase of suitable grounds, libraries and other equipment, 
the standard of our elementary education would have been 
materially advanced, better teachers attracted and the fu- 
ture of our common school system would have been more 
hopeful and encouraging. The new constitution should 
provide that our high schools should be mainly supported 
by local taxation. In no other state except Alabama is the 
entire burden of their support imposed upon the state 
treasury. 

APPORTIONMENT OF SCHOOL MONEYS. 

One of the most vicious provisions of the present con- 
stitution is the requirement of the apportionment of school 
moneys on the census plan. This apportionment is not 
based on sound principle and is both unsatisfactory and un- 
just. It does not accomplish the equalization of burdens 
and advantages, and its abandonment in the interest of 
justice is the first and most important step in educational 
reform. Instead of stimulating communities to make every 
effort to increase school attendance and to improve school 
conditions and awaken local pride, it tends to place all lo- 
cal effort at a discount and makes it to the interest of the 
school teacher to discourage school attendance. Under 
the constitution and laws of Alabama, a census in July of 
every even numbered year, enumerating all the children 
of school age residing in each school district, is made. This 
method offers a constant temptation to communities to 
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pad their census list, so that the census money to be drawn 
may be larger in the total amount and in per capita value, 
on work actually done by the schools. This padding of the 
census, though often resorted to is not easy to discover, for 
those lists are generally accepted without question. It is 
easy, however, to see that the more children of school age 
that are shown upon the census lists in each county, the 
greater will be the amount of school money distributed in 
that county, and therefore a greater temptation to the 
teachers of that county to pad the lists. For what purpose 
is it this money is apportioned to each county? Is it to 
educate those children who are already being educated in 
the private schools and who do not attend the public 
schools? No. Its purpose is to educate those who would 
otherwise be denied an elementary education. It is evi- 
dent, therefore, that the present method of apportion- 
ment gives the money of the state to communities for the 
education of children who do not attend or expect to attend 
the public schools. This basis of apportionment wholly 
ignores the number of children that attend private schools. 
It necessarily follows that as private schools chiefly exist 
in the cities, this basis of apportionment gives the cities 
more money in proportion to the number of children who 
require elementary education than is given to the rural 
districts. The purpose of the law is actually defeated by 
this method. It has been truly said that where the census 
exists, communities are "stimulated to get every possible 
name on the census list, but there the stimulation ends." 
What we should seek to encourage is increased attend- 
ance and extension of the amount of instruction offered, 
better quality of teachers, and more teachers, longer terms, 
thereby making the public schools even better than the 
private schools. Yet all these important educational in- 
centives are ignored and disregarded by the census sys- 
tem. The larger the census list the larger the amount of 
money that will be apportioned to the county, and therefore 
the smaller the actual attendance or school enrollment, the 
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larger the salary of the teacher and the other school offi- 
cials. Under the present constitutional system, we put a 
premium on non-attendance and actually encourage the 
school teachers of the country by considerations of their 
own personal interest to discourage school attendance. The 
real unit of cost in our public schools is not the number of 
children who may or may not attend but the salary or the 
cost of the teacher. It is estimated that the average num- 
ber of pupils, which the average teacher can teach, is about 
forty, and that therefore a school with a teacher that teach- 
es only about ten pupils, costs as much as a school where 
the teacher teaches forty. The best authorities on the sub- 
ject claim that the most equitable basis for the distribution 
of school funds is according to the number of teachers 
actually employed and the daily attendailce multiplied by 
the length of the term. There could not be a worse plan 
than the one that our constitution now requires, one lead- 
ing to more inequality, injustice and waste of the public 
moneys. 

The new constitution should make provisions requiring 
the consolidation of our rural schools and to place checks 
upon the power of the legislature to create additional in- 
stitutions of learning of a local character at the expense 
of the state government. 

TAXATION. 

All thoughtful students of taxation are united in the 
opinion that the legislature in dealing with the subject of 
taxation should not be hampered by a constitutional pro- 
vision requirring them to enforce uniformity in all classes 
of taxation. 

No satisfactory, just and scientific taxing system can be 
established in any state which contains this constitutional 
mandate. Under the constitution of Alabama every piece 
of property must be taxed at the same rate, real and per- 
sonal. Professor Ely, a noted authority on this subject 
says : "A one uniform tax on all property in direct taxa- 
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tion never has worked well in any modern community or 
state in the civilized world, though it has been tried thou- 
sands of times, and although all the resources of able men 
have been employed to make it work well." G)nstitutional 
provisions as to uniformity of taxation have long become 
obsolete and the states which have the best system of taxa- 
tion, permit their legislatures to classify property, with 
proper restrictions against unfair discrimination. The at- 
tempt to tax all property equally, has broken down com- 
pletely in the case of personal property, and especially in 
the case of intangible personal property. A forcible illus- 
tration of* the benefits which result from giving the legis- 
lature power to classify property is found in the experience 
of the state of Minnesota. For more than sixty years 
Minnesota had been operating tmder a general tax princi- 
ple of uniformity and equality regardless of the nature 
and use of the property. At no time had that state suc- 
ceeded in getting more than a small fraction of personal 
or intangible personal property on the tax rolls. Realiz- 
ing the failure of the old system, after more than half a 
century of unsuccessful efforts, the legislature of that 
state in 1911, enacted a law providing for the separate list- 
ing of money and credits and imposing a flat tax rate of 
three mills on the dollar in lieu of all other taxes. In 1910, 
the year before the law law became operative, the assess- 
ed value of money and credits amounted to $13,919,806; in 
1911, the first year under the new law, the amount return- 
ed for taxation on money and credits was $115,676,126, an 
increase of seven hundred and thirty-one per cent over the 
preceding year. In 1912 the assessments of money and 
credits rose to $135,034,476, being, according to the report 
of the tax commission of that state, an increase of sixteen 
and seven-tenths per cent over 1911 and eight hundred and 
seventy per cent over 1910. 

In our efforts to improve our taxing system, we are con- 
fronted with the fact that a tax assessor is not subject to 
removal by the governor or the state tax commission. In 
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those states which have approached nearest in establishing 
just and equitable methods of taxation and uniformity of 
assessments, the assessors have been put under the control 
of the state tax commission or the governor, and made 
subject to removal for inefficiency or neglect of duty. The 
tax assessor elected now by the people of the county is 
controlled by local influences, and no power is vested in 
the legislature to authorize his removal for failure to dis- 
charge his duty or to properly aid in securing uniformity 
and equality in assessments. The only remedy is by im- 
peachment in the county in which he lives and before a 
jury of the taxpayers whom he might favor. 

EMINENT DOMAIN. 

Under the constitution of 1875, the power to exercise the 
right of eminent domain was vested in municipal and other 
corporations and individuals, provided that just compensa- 
tion for the property taken, injured or destroyed was 
paid for before such injury or destruction. I call your at- 
tention to the fact that the same provision was incorpor- 
ated in the constitution of 1901, but with the additional 
provision that in the event of an appeal, upon the payment 
of the amount of the damages assessed into the court in 
money, and the executibn of a bond in double the amount 
of damages assessed by the appraiser, that the corporation 
or individual obtaining judgment has the right of entry up- 
on the property. Under this singular constitutional provis- 
ion, a corporation or individual seeking condemnation will 
immediately upon a judgment, notwithstanding an appeal, 
secure possession of the property. The money deposited in 
court was not paid to the owner, was not under his control, 
and must remain in court until the appeal is finally deter- 
mined. The owner of the property receives no interest up- 
on the fund deposited in court, even though the appeal 
might last for years, and all during the time of the pend- 
ing appeal, he was deprived of the use and control of his 
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property. Therefore, the municipal or other corporation 
or individual invested with the state's sovereign power 
of eminent domain, could take possession and have the 
undisturbed use of the property of the citizen during the 
whole time the appeal was pending and the citizen be 
denied any interest on the money deposited or any com- 
pensation for the use of his property pending the deter- 
mination of his appeal. The present provision of our con- 
stitution works a great injustice to the private citizen, and 
a provision on this subject as found in the constitution of 
1875 should be restored. 

GENERAL SUMMARY. 

Under the constitution as it now exists, the state is 
denied the right of engaging in internal improvements or 
building a single mile of pike road, or using its convicts 
for road improvement, or providing sufficient revenues to 
maintain its larger cities and towns. The state is denied, 
in effect, the right to tax inheritance, a laijge source of 
revenue to about forty states of the union. Alabama is 
denied the right by the present constitution to maintain 
a proper system for the inspection of merchandise, of 
foodstuffs, or an adequate pure food law, by that provision 
which provides that no state office shall be continued or 
created for the inspection or measuring of ayy merchan- 
dise, manufacture or commodity. 

Prior to the constitution of 1875, the state had always 
exercised the power to inspect merchandise and to create 
officers for that purpose. The abuse of this power during 
the era of reconstruction lead to the incorporation in the 
present constitution of this provision. It is true that our 
supreme court has held that the only limitation imposed 
on the legislature by this provision is that no state office 
shall be created, but it is utterly impossible to secure prop- 
er inspection of merchandise and drugs, of our manufac- 
turing commodities, fertilizers, foods and drink, unless that 
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inspection is placed in the hands of competent men with 
an adequate salary. 

The state of Alabama has an easement in the bed of 
every navigable stream in the state, yet has no power in 
the interest of the people tp acquire riparian rights or to 
utilize the energy from falling water, on account of the 
provision which forbids the state from engaging in any 
work of internal improvement. In the state of New York, 
its conservation commission has acquired for the use of the 
state, riparian rights on all navigable streams, so as to con- 
serve that great asset for all the people of that state. 

The executive power is hampered in carrying out the 
mandate of the constitution to see to it that the laws are 
faithfully executed, by being denied the authority to ap- 
point or control all subordinate executive agents. The 
most important subordinate executive agent in the state 
is the sheriff and yet the chief executive has no power to 
remove him from office for flagrant neglect of duty or 
gross inefficiency. 

Under the present constitution, the state is deprived of 
the increased efficiency and experience which certain public 
officials have acquired by service in public offices. The at- 
torney-general, the superintendent of education, the state 
auditor, state treasurer, commissioner of agriculture and 
industries and secretary of state are made ineligible for re- 
election. If any g^eat corporation should make its prin- 
cipal officials ineligible for reappointment after a term of 
four years, would any one question that it was hindering 
instead of promoting efficiency in its service? Would 
any corporation controlled by sound business principles 
adopt so suicidal a policy? Can any one contend that ac- 
tual experience in office, that knowledge of detail which 
can only come from service, tends to lessen efficiency and 
usefulness ? The state of Alabama is the greatest corpora- 
tion in its borders, and yet it deliberately adopts a policy 
opposed by every rule of successful business, a policy which 
would speedily bring any successful business corporation 
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to bankruptcy and ruin. Frequent change of officials might 
have had some basis of excuse in olden times, when there 
was no system for the examination of public offices. The 
state, however, now has a very thorough and complete sys- 
tem for the examination of all public offices, and even that 
excuse for this restriction no longer exists. 

Moreover, since all public officials under the system that 
now prevails, are nominated by a primary, the people should 
not be denied the right to retain their services, if their rec- 
ords justify public confidence. Political considerations and 
not a desire to promote the efficiency of the civil service 
must have inspired the convention of 1901 in adopting this 
provision. It was the outgrowth of that old baneful and 
discarded political theory that party interests were best 
promoted by rotation in office. 

By the constitutional provision that no county shall be 
subjected to any charge for which it was not liable at the 
time of the adoption of the constitution, the state is denied 
the right of imposing upon the county the burden of feed- 
ing prisoners charged with misdemeanors and for whose 
hire the county and not the state receives compensation. 
The tendency of recent legislatures has been to impose 
unnecessary burdens upon the state treasury, for the sup- 
port and maintenance of institutions which are local in 
their character, and for matters which only affect specific 
counties and which they should properly assume. 

Under the provisions of the present constitution, it 
would seem that the evils of the fee system cannot be 
eradicated without a constitutional amendment. The con- 
stitution of 1875 did not contain a provision, similar to the 
one found in the present constitution, but left the legis- 
lature free to deal with this important subject. All limi- 
tations on legislative power as to the fees of public officials . 
should be stricken from our fundamental law. 

The general movement for the short and simplified bal- 
lot, which has justly met so much favor in many of the 
states of the country, would be checked or hampered in 
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Alabama by the requirements of the present constitution, 
requiring the election of so many officials by the people. 
The sentiment in favor of the short ballot is based upon 
recognition of the fact that greater efficiency in the ad- 
ministration would be secured by more concentration of 
power in the hands of the governor. The recent constitu- 
tional convention of New York provided that practically 
all state officials of an administrative or executive charac- 
ter should be appointed by the governor and this provision 
met no public opposition, the rejection of the constitution 
being based on other grounds. 

We all recognize that under the system now prevailing, 
the mind of the voter is confused by the large array of can- 
didates for various offices for whom he is expected to 
vote, of whose capacity or fitness he can usually have no 
personal knowledge or information, as to whose election he 
is utterly indifferent, with but faint or confused concep- 
tions of the duties of the office the various candidates are 
seeking, and with the necessary result that many impor- 
tant officials are nominated and elected through chance, 
barter or trade, through the indifference of the electorate, 
the position of their names upon the ballot, or even the 
effect which a certain name may have upon the voter, 
or through other influences, which should not affect the 
election of state officials. 

It is generally believed that the people would bitterly 
resent any curtailment of their right to select state offi- 
cials by their ballots. On the contrary there is a general 
feeling of resentment on the part of the voter in being re- 
quired to vote for so many offices, for candidates of whom 
he has no personal knowledge, and in whom he has no 
special interest, to make a selection when he knows that 
he is not in a position to make a discriminating choice. Out- 
side of the office of governor and United States senator, 
he is more interested in his local county candidates and he 
would welcome relief from the burden of making selec- 
tions from a long array of candidates. The people are pa- 
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triotic and they desire that method of selection which 
will most promote the public service and secure the mos: 
efficient government. 

Under the constitution, the state is denied the right to 
any interest on moneys which it may deposit in banks. It 
is extremely doubtful under the provisions of the present 
constitution, whether the public moneys can be legally de- 
posited in any bank. Both the state and county should have 
have the power to deposit public funds in banks, the de- 
posits being secured by state bonds or other absolutely 
solvent securities, and should be permitted to exact for the 
benefit of the public, a reasonable return in interest. 
If the state borrows any money, it must pay interest, and 
yet under the present constitution it has deposited millions 
in banks, for which it cannot, and does not receive any re- 
turn. The present limitation from taxation by the munici- 
palities of the state denies them the power to assess and 
collect sufficient revenue to properly maintain the schools, 
an adequate system of street improvements and other pub- 
lic utilities, and to properly support other important de- 
partments of the city governments. The result is that our 
municipalities are forced to practically impose the entire 
burden of the improvement of streets and sidewalks, of 
sanitary sewers and other necessary improvements, on the 
abutting property owners, and to supplement their revenues 
by a system of license taxation, recognized as the most 
unequal and arbitrary method taxation which can be im- 
posed. On account of these conditions the onerous rates 
by way of license taxation lessens and discourages produc- 
tive industry and commercial enterprise. 

Prior to the constitution of 1875, prosecutions for mis- 
demeanors could only be instituted by presentment by 
g^and juries. By the constitution of 1875 the legislature 
was authorized to dispense with grand juries in certain 
misdemeanors, and by the present constitution the legisla- 
ture was permitted to dispense with grand juries in all 
misdemeanors. In view of the large number of misde- 
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meanor cases that clog the dockets of our courts, furnish- 
ing fees for sheriffs, and imposing an enormous expense 
on the state for feeding prisoners, summoning witnesses, 
and trials, many of which are based on frivolous and un- 
founded prosecutions, the new constitution should provide 
that prosecutions for misdemeanors should be commenced 
only by presentment by the grand jury or by information 
approved by the circuit or county solicitor, the attorney- 
general or his assistants. The inhibitions of the present 
constitution upon working convicts upon the public roads 
should be removed. All the charitable, elemosynary insti- 
tutions of the state are now under the control of separate 
boards of trustees, who receive no compensation except in 
some instances an allowance for actual expenses. These 
boards usually meet at long varying intervals, are in ses- 
sion but a few hours and derive practically all the informa- 
tion they obtain from the officials in charge of these in- 
stitutions. All expenditures of public moneys are there- 
fore practically controlled by the superintendents and man- 
agers of these institutions and under the system that now 
exists, a constant, and thorough supervision of their bus- 
iness policy and fiscal cannot be expected, and is 
impossible of attainment. The state is now spending for 
the state insane asylum at Tuscaloosa and Mount Vernon, 
for the state school for the deaf, dumb and blind at Talla- 
dega, for the Alabama Industrial School for White Boys 
at East Lake, for the Alabama Reform School of Juvenile 
Negro Law Breakers at Mount Meigs, for the Alabama 
Home of Refuge at East Lake, and for the Confederate 
Soldiers' Home at Mountain Creek, over one half million 
dollars annually. The new constitution, therefore, should 
provide that one central board composed of three members 
selected by the governor, to be paid an adequate salary, 
should be created to supercede the present boards of trus- 
tees, vested fully with all their powers and with complete 
control of these state institutions. This board of control 
should have power to select all the officers of these several 
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institutions and to purchase all the supplies that are re- 
quired, to establish proper methods of bookkeeping, provide 
a complete inventory of all the state's property, and to ex- 
ercise the same power and control over these institutions, 
as if they were the board of directors of a private corpora- 
tion. In addition, this board of control should be required 
to purchase the supplies for the state normal schools, the 
state high schools, the agricultural schools, the county high 
schools, the Alabama Girls' Technical Institute, and the 
supplies required by the state government for the state 
capitol, for the entitre convict department and for each 
any every county jail in Alabama and for the University 
of Alabama and the Alabama Polytechnic Institute, when 
so requested by the authorities of those institutions, and 
should purchase supplies for any other institutions when 
so directed by the governor or requested by the manager 
of the institution. The establishment of such a board, in- 
stead of creating an expense would result in enormous sav- 
ing to the state. The states that have adopted this system 
have secured enormous savings of the public money, great- 
er efficiency in the management of these institutions ; it has 
resulted in securing the application of thorough business 
principles in the management of the affairs of each institu- 
tion, proper methods of bookkeeping and accounting and 
a complete inventory and a watchful supervision of the 
state's property. Such a board of control would supersede 
half a dozen or more private boards who are unable to give 
the state's business that attention which it deserves. The 
expense of maintaining the board would be a mere pittance 
compared with the enormous sum it would save the state 
treasury. Not only have such boards introduced greater 
business efficiency and management and secured large sav- 
ings of the state's money by their wholesale purchase of 
supplies, by auditing expenditures and proper systems of 
bookkeeping, but they have relieved the legislature of the 
annoyance, confusion and uncertainty of attempting, dur- 
ing a legislative session with the pressure and hurry and 
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multiplicity of business, of determining what appropriation 
should be made for each of our charitable institutions, 
differing as they do in size, puri>ose, scope and surround- 
ings. The legislature would no longer be subjected to 
annoying importunities from various local boards, but 
would secure all the desired information from one cen- 
tralized board, composed of state officials, free from local 
influence, who have given all their time and attention to 
the management and supervision of the state's charitable 
and elemosynary institutions. If Alabama could realize the 
results which have been obtained in other states from the 
establishment of such a board, the present appropriations 
would be found to be more than adequate, and a very large 
proportion of the moneys now expended would be returned 
to the state treasury. In view of the many conflicting pro- 
visions of the present constitution, the creation of such a 
board, defining its purpose and powers, should be made 
by constitutional provision. Such a board would also have 
the control of all the state lands now amounting to several 
hundred thousand acres, which are not properly supervised 
or protected. 

The defects in our present constitution are so numerous 
and radical and so intermingled in the different sections 
that it would be practically impossible to remedy them by 
any manner or series of amendments. All efforts to rem- 
edy constitutional defects by a series of amendments have 
proven unsatisfactory. To undertake to revise the present 
constitution by a series of amendments would only result 
in making the present fundamental law a patchwork, 

A state constitutional convention should be called by 
without harmony or symmetry. 

the next legislature to take into consideration the entire 
subject and frame a new constitution. This constitution 
should provide a simple framework of government, remove 
the present unwise and unnecessary restrictions on the leg- 
islative and executive departments and restore both to their 
full governmental vigor. It should simplify and remodel 
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our entire educational and judicial system, strike off the 
shackles that now hamper the vigor of the state govern- 
ment and make the new constitution not a code of statutory- 
law but an instrument which, while guaranteeing the fun- 
damental principles of liberty, lays deep and permanent the 
foundation of an efficient and successful administration — 
a constitution which would be a model in its simplicity and 
vigor for every self-governing commonwealth where the 
representative system of government prevails. 

The President: 

Gentlemen of the State Bar Association : I want to ex- 
press to Mr. O'Neal the thanks of the Association for his 
very able paper presented to us tonight. I made the state- 
ment yesterday that this is a seed bed, and the proper 
place for a paper of that kind. If I had not thought we 
needed a new Constitution before the paper was read, I am 
now satisfied we need something of that kind. What is 
the pleasure of the Association, the paper read by Mr. 
O'Neal is open for discussion. 

Mr. Frank S. White: 

In view of the lateness of the hour, I move that con- 
sideration and discussion of the paper read by Mr. O'Neal 
be postponed until the morning session tomorrow. 

The President: 

That course will be taken unless some gentleman de- 
sires to discuss it now. 

Mr. Frank S. White: 

Before entering upon a new feature of the program, it 
affords me pleasure to say that I have the opportunity 
tonight to confer a pleasure upon the members of this As- 
sociation by a presentation. We have a member of the 
Association who began with the organization, who was 
with it in its infancy, worked with it through its youth 
and who is standing by it loyally at this time in its pres- 
ent strong manhood. That gentleman is not only a mem- 
ber of the Association, and been a consistent one through 
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the history of the Association, but he has been its faithful 
officer all the time; he was always ready to speak a good 
word for the Association and work for it when the clouds 
lowered above it, and always smiled his usual joyful smile 
when the sun was shining. Some day — ^we hope some far 
distant day, and if it were possible, we would hope it 
should never occur at all — this honorable servant and dis- 
tinguished member will pass away. When he goes, we 
want something to remind us of the pleasure that he g^ves 
us now. I have the pleasure and opportunity of present- 
ing to you a portrait of this distinguished gentleman pre- 
sented by Mr. Coleman, the photographer at Montgomery. 
I will let the picture speak for itself ; it is our distinguished 
Secretary-Treasurer, Col. Troy, and it seems to me that 
the face is just as joyous, as happy and as handsome as the 
original. 

Mr. Troy: 

Mr. President and Gentlemen of the Alabama State Bar 
Association : 

I appreciate the very kind manner and words in which 
my friend, Senator White, has brought this matter before 
you ; I appreciate the kindness of Mr. Coleman in present- 
ing this picture to the Association, and I thank you, gen- 
tlemen, most cordially for the reception you have given it. 

Mr. Mulkey: 

Understanding the fact that most lawyers go to the Su- 
preme Court at least twice a year, I move that the Libra- 
rian of the Supreme Court, Mr. Junius M. Riggs, be re- 
quested to exhibit this picture in an appropriate place in 
the Supreme Court Library. 

Motion unanimously adopted. 

On motion, the Association then adjourned until Satur- 
day, July 14th, at 10 A. M. 
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THIRD DAY. 

Edgewood Country Qub, 
Near Birmingham, Ala., July 14, 1917. 

The Association met at 10 o'clock A. M. pursuant to 
adjournment, the President presiding. 

The President: 

After the interesting program of last night, which I 
know we all enjoyed very much, we have assembled here 
this morning with the unfinished program of yesterday. 
Under the rules of the Association the paper read by Mr. 
O'Neal is open to discussion for one hour, speeches limited 
to ten minutes. However, if the Association agree that 
we might conclude our regular program before taking up 
the discussion of that paper, even though the Association 
desires to discuss it, I suggest that probably it would be 
well to dispose of the regular business left over from yes- 
terday which was postponed on account of the outing that 
we took. I think probably it would be better if we con- 
clude yesterday's program before taking up the discus- 
sion of any of the papers that were read at the sessions. 

Mr. Bradshaw: 

It occurs to me that it would be a good time, while we 
have such a full attendance, to proceed with the election 
of officers for the ensuing year. If it be in order, I move 
we proceed to the election of officers. 

Mr. Acker: 

In regard to the election of officers, the rule has been 
up to a few years ago, that a committee appointed by the 
President nominate officers of the Association for the en- 
suing year ; that rule was changed and the President elect- 
ed from the floor, and the Vice-Presidents nominated by a 
committee appointed by the President, as also a Central 
Council and Executive Committee and Secretary-Treas- 
urer. I move to amend the gentleman's motion that in- 
stead of proceeding to the election of officers that the 
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chair be requested to appoint a committee of five members 
to suggest nominations. 

The President: 

That was done last night. 

Mr. Rudulph: 

Our regular order would be to suspend the rules if we 
proceed with that purpose to go into the election of a 
President, and I make that motion. 

Motion to suspend the rules adopted. 

The President: 

Nominations are in order for President of the Associa- 
tion for the ensuing term. 

Mr. W. C Davis: 

The position of President of this Association is the high- 
est honor within the gift of the lawyers of Alabama. One 
to fill that position should have not only learning but 
character, and, above all, independence at all times to 
stand as the sentinel upon the watch tower with an out- 
stretched arm, an unrestrained thought and uncensored 
tongue to appeal to the craft. I desire to place in nomi- 
nation for that high honor one that in my opinion, pos- 
sesses these qualities, one who has proved his interest in 
the Bar of Alabama, in the administration of justice and 
in the progress of her laws by his consistent, faithful and 
effective attendance upon the meetings of this Associa- 
tion for years, probably the most regular attendant for 
years of most any member of the Association. I nomi- 
nate as your successor, Mr. President, as the head of the 
lawyers of Alabama for the ensuing year, as their Presi- 
dent, the Hon. Henry Upson Sims, of the Birmingham Bar. 

Mr. Rudulph: 

I second the nomination. 

Mr. Harsh: 

I move that nominations be closed. 

The President: 

You have heard the motion of Mr. Harsh, is there any 
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dissent? There appearing to be none, nominations are 
closed. 

Mr. Stokely: 

I desire to move that the Secretary of the Association 
be instructed to cast the ballot of the Association for Mr. 
Sims. 

Motion adopted. 

The Secretary: 

Mr. President and Gentlemen of the Association: It 
gives me great pleasure to cast the unanimous ballot of 
the members of the Alabama State Bar Association for 
Henry Upson Sims, Esq., as President of the Association. 

Mr. Sims: 

I want to be where I can see all the gentlemen who 
were so good as to put me at their head, at least for the 
time being, of this Association. I am not used to making 
speeches as a President-elect of the Association, so any re- 
marks I might make must necessarily be stumbling for lack 
of practice. Of course, I am intensely grateful to you for 
electing me President for the ensuing year. I realize that 
the election is not due to any eminence at the Bar, but 
rather as pointed out in the nominating remarks of Mr. 
Davis, because of the interest, I might say the intense in- 
terest, I will not say the unusual interest, that I have 
taken in this Association. I really regret, however, that 
no other names were put in nomination, although I appre- 
ciate the spirit in which the selection is made. Four or 
five years ago we began electing a President from the 
floor instea^i of selecting him by a committee based on 
tenure of oflFice and activity in the Association, thinking 
it well to have as many nominated as members might de- 
sire. What difference would it make for one member to 
receive a vote or two the more, as all would unite after- 
wards in moving that the election be made unanimous. 
It is the good of the Association we ought to have in view. 

I am fond of the Bar Association, I believe in the fu- 
ture of the Bar Association, and my belief in its future is 
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not simply a love of craft, it is not that I think the law- 
yers of Alabama are any better as a class than any other 
citizens of Alabama. I think I am far above that, although 
we all feel a love in our profession, but I intensely believe 
that this Association can be made a trusted factor in mak- 
ing the laws of Alabama as pointed out by Mr. Johnston 
yesterday. 

This Association has not realized what it can do 
though it has shown great activity for ten years on 
this floor and sometimes before the Legislature. Nothing 
will bring us forward to do what we can do but the uni- 
versal consciousness of the fact that every lawyer owes it 
to the Bar and to the public to take an active interest in 
this Association. If I am spared through this year it will 
be my policy to appoint to no committee of this Associa- 
tion any gentleman who has not promised me beforehand 
that he will take an active constructive part in doing its 
work. 

We have, I am afraid, emphasized the social side of 
our meetings too much, and not the constructive side. Mr. 
Johnston was right when he said every one of us can be 
active participants in the government and laws of Ala- 
bama as if we were in the Legislature. Prior to the meet- 
ing of the last Legislature the Birmingham Bar took a 
special interest in bringing the judicial system out of the 
chaos in which it had been, and appointed a committee of 
seven, of which I was fortunate enough to be a member. 
We drafted a bill to consolidate the Birmingham courts, 
and every member worked on it and we crystalized it into 
what we thought was necessary for Birmingham. When 
we went before the intervening committee of the Leg- 
islature, we laid before them our plans ,and I have never re- 
ceived from any body qf men to whom I have been ac- 
credited to ask accommodation any greater courtesy than 
we received from these gentlemen. They did not agree 
with us ; they had a broader system than we had in view ; 
they told us to go back and assimilate our system to the 
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State system. But what I want you to appreciate 
is that the Judiciary Committee of the House and Senate 
and the Intervening Committee, gave us gladly a hearing 
on every point. 

We want, and must have, the Alabama State Bar 
Association to do the same diligent work before 
the Legislature as the Birmingham Bar did. Of course, 
we were aided by our Representatives and Senator, but 
the real work was done by a local committee. I believe 
the Legislature would not fail to give careful considera- 
tion to anything suggested by the Alabama State Bar As- 
sociation. We must have duty in view. It is ridiculous to 
think we are not better prepared than the Legislature to 
introduce constructive legislation if our committees do the 
work, and members do their share of the work on proper 
bills, do constructive work and not selfish work; and I do 
not believe that the Alabama State Bar Association would 
do anything but unselfish work, and we can get anything 
passed we ask. 

In the past, I blush to say, that I have seen 
lawyers of Alabama laugh at the work of the Bar 
Association; we were not numerous enough to command 
respect. I believe that every member of the Bar ought 
to be an active member of this Association, the standards 
of the Bar will be raised, the esprit de corps will be devel- 
oped, and every member of the Bar ought to point out to 
every other member that the Bar cannot be constructive 
unless he takes a part in its counsels and an active part in 
its work. We assume nothing unusual in saying we are bet- 
ter prepared to draw laws than those outside the legal pro- 
fession. Being trained effectively in presenting the law the 
lawyer is the one to do it. Do we doubt that part of the 
cordiality of the committee of the Legislature to respond 
to the request of our committee from Birmingham was 
that they knew that the Legislatures in the main are con- 
trolled by the lawyers, that whatever is constructive in 
their work, what ought to be enforced, would be better 
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accomplished by acquainting the Bar of Alabama with 
what they were doing, and to bring it before the people? 
I desire to call to the attention of the Associa- 
tion that the immediate work of every lawyer here 
will be to get all the 1,350 lawyers in Alabama 
to become members of this Association; to get 
committees to feel that it is their duty to work, and 
then it will not be necessary for every lawyer in Alabama 
to oflFer to become a member of the Legislature of Ala- 
bama. Many of us cannot go; many might be willing to 
go but can't get there; many would like to go but not in 
a position to do the work necessary to be done, but a sug- 
gestion of the Bar can be made a demand when backed by 
1,350 lawyers, and the Legislature will pay attention to it. 
I am not certain that we will not have an extra session of 
the Legislature this year. If we have 20,000 or 30,000 sol- 
diers on the border, there would be a request that they be 
allowed to vote, and a request from 30,000 votes would 
get the extra session. If we want to do anything at the 
extra session the Bar Association must be getting ready, 
but we have barely time now between this time and 
the regular session of 1819. Mr. Davis has shown 
us what work is to be done. We begin this year and 
carry it on next year, and they will pass what we request 
to be done. The Mississippi Bar Association has drafted 
a consolidated court act that is supposed to be ideal, 
and the Mississippi Legislature will adopt it. It will elimi- 
nate the number of judges to a bare handful, lower the 
cost from $500,000 to a little over $100,000. It is drawn 
and is going to be introduced at their next session. Are we 
going to let Mississippi get ahead of us? 

Our Consolidated Court Act was the most advanced 
stride forward in America when it was passed in 1915. But 
it was meager, it had to be construed, it was patched and 
worked over. But now it is for us to make it as it should 
be written, to do what has not yet been done, and make it 
the act on which we will move forward. 
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The President: 

I want to congratulate you, Mr. Sims, upon the honor 
which has been conferred on you, and I want to congratu- 
late the Bar Association of Alabama on the election of a 
man that I believe will administer its affairs to the best 
interest of the Association and for the welfare of the peo- 
ple of the State of Alabama. 

The President: 

Does any other gentleman desire to be heard? 

Mr. Burr: 

I would like to oflFer the following resolution: 

Resolved, That the President is respectfully requested 
to appoint as one of the delegates to the American Bar 
Association from this Association, Hon. Wm. C. Fitts, As- 
sistant Attorney General of the United States. 

In presenting this resolution I might say that I know 
that our President expects to take the pleasure of making 
that appointment, but it will be a pleasing compliment to 
bestow with the request of this Association. I move the 
adoption of that resolution. 

Resolution adopted. 

Mr. Johnston : 

I don't know whether it is in order now or not. I wish 
to offer a resolution, and if it is not in order that the rules 
be suspended, that Col. John, who was spoken of so highly 
here, is engaged in a work in which all lawyers are very 
much interested, and I feel sure that he will appreciate 
the endorsement of this Association. He is engaged in 
codifying the laws of Alabama at the request of some as- 
sociation, and move that this Association endorse the work 
of Col. John and give it our sanction and approval. If it be 
necessary, I move that the rules be suspended for the con- 
sideration of that motion. 

Mr. F. S. White: 
. I would like to broaden the motion a little ; I would not 
only like to endorse the work, but endorse Col. John for 
the work. 
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Mr. Johnston : 

I accept the amendment. 

Mr. Harsh: 

I know very well that the work is good because I know 
the man, but I have never seen the work, and few men of 
the Association have seen the work he is doing. Are we 
going to put ourselves on record as endorsing a work 
that we have not seen? 

Mr. Johnston: 

He has not done the work yet. 

Mr. Harsh : 

How can we endorse it? 

Mr. Johnston: 

Endorse him to do the work. 

A Member. The addition oflFered by Senator White it 
seems to me, should be the whole of the motion; not that 
we endorse work that has not been done, but confidence 
that it will be done all right. 

Mr. Harsh : 

I would oppose a motion to endorse the work when I 
do not know about it, but heartily in favor of a motion 
limited to endorsing Col. John in the highest terms for 
the work that he has been entrusted with. 

Mr. Mitchell: 

I do not like to intrude upon the situation, but it looks 
to me from my unenlightened standpoint, that this may 
be a hasty action. I know of no provision such as that 
spoken of by the gentleman. With all deference and re- 
spect and affection for Col. John it seems to me that the 
agitation of such a resolution in this Association, with- 
out more information, would be of doubtful propriety. If 
the resolution carries more than appears on its face I 
would like to know it, and the Association would like to 
know it; if it carries no more than that, it seems to me 
an unnecessary action, one that may possibly cause em- 
barrassment hereafter and may in some degree be a 
thoughtless action. It seems to me that it may be a seri- 
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ous matter that is being treated too hastily and without 
any proper necessity. I could do nothing other than op- 
pose the resolution without further information. I would 
like to have Col. John state the nature of the work he is 
doing. 

The President: 

The Association would be glad to hear from Col. John. 

Mr. John: 

I have never hesitated in telling the lawyers of Ala- 
bama what I am doing, have done and intend to 
do, and that is I am now engaged in compiling 
the statutes of Alabama just as they are, or getting them 
ready for presentation to the next Legislature so that they 
may have the material by which they can appoint a com- 
mittee, read and revise it and adopt a code and get it just 
as quick as if the last Legislature had provided for the 
codification of the law. I will say now that you need not 
have any doubt that there will not be one joker in that 
work ; there shall not be left out any section or part of 
any act of the Legislature; there shall not be left out one 
single citation either of the Supreme Court or of the Court 
of Appeals. I have already entered every one of those, I 
have already entered every act which has been repealed, I 
have added every one which has been amended, and I am 
now progressing with that work, and will be ready in time 
to submit to the next Legislature. As I said before, there 
shall be no change of existing law. When I come to a sec- 
tion that is awkwardly expressed, or could be better ex- 
pressed, I shall not take the authority to change it as I 
think it ought to be, but a number of you, gentelmen, and 
the public, they will have the two in print, they can see 
the full proposition. In that way I think I can state with- 
out boasting, you will have the best and most complete 
code that has ever been made in Alabama. The plan of 
noting the decisions of the Supreme Court, if you remem- 
ber the section on homicide I think there are ten pages 
of citation, and you have to read through two, three or 
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four pages before you will find the case you are looking 
for, there is no classification of it. Under the plan I am 
working on now every one of those citations will be clas- 
sified and the sub-titles put in alphabetical order. You 
will find all cases of self-defense and retreat and provok- 
ing the difficulty, and so on, and those sub-titles will be in 
larger print. If you want the doctrine of self-defense you 
will look down and find all the leading decisions collated 
together. In that way I am confident that we will pre- 
sent to the next Legislature the best code we have ever 
had because we have had the advantage of all these de- 
cisions and discussions, and the lawyers having had ex- 
perience with them in the courts and in their practice may 
be able to suggest how it could better be done. I can g^ve 
you one illustration in which condensation can be had 
without the slightest danger of changing the law. The 
Supreme Court called attention to the fact that there are 
three acts on the subject of admitting a man to bail who 
had been conviced of felony and sentenced to the peniten- 
tiary for not more than five years. Those three acts have 
identically the same idea in them that they always had; 
the same sort of statute with reference to misdemeanors. 
By taking out a few words in print I could sit down and 
make the composite section and carry out the intent, and 
you may shorten it. Then again the subject of amendment 
of bills in equity, rules laid down nearly a page — the act 
of the last Legislature makes it one-fourth of a page. I 
can take that one short statute, put it in the place of the 
old three or four sections and when the committee comes 
to examine it they would know exactly which to choose, 
you have a choice between what is the law and what is 
suggested by learned lawyers should be the law. It can 
be done more quickly than any Code Committee has ever 
had the opportunity of doing. I thank you for your cour- 
tesy, and you will not regret any endorsenent you can give 
me; the work will be done as faithfully and honestly as a 
man can do it. 
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Mr. Dixon: 

A motion or resolution of this character puts a man in 
a very embarrassing situation. I cannot see how this As- 
sociation can with any show of intelligence put them- 
selves on record as endorsing something that does not 
exist. Now I have the highest opinion of my friend Col. 
John, I have known him for many years, I don't doubt his 
capacity, his honesty or his ability to prepare a much bet- 
ter code than we already have. I think that would be 
rather an easy job. But, gentlemen, can't you see the 
ridiculous side of this thing that this Bar Association is 
proposing to put itself on record for something in the 
form of laws for the State of Alabama, to govern its peo- 
ple for a period of twelve years, that we don't know what 
it is, or what it is about ? Of all the pieces of childish non- 
sense that I have seen attempted to be pulled off — ^if you 
will excuse the expression — ^in this Bar Association, this 
reaches the climax. I have no doubt about the work; I 
have no doubt about the capacity and experience of the 
man ; I am perfectly willing to endorse his effort, his good 
intentions, but this motion goes too far to endorse a code 
which has not yet been prepared. 

Mr. Johnston: 

Will you allow me to interrupt you? That is all that I 
intended to do, to endorse the action of this committee 
which requested Col. John to get up some kind of codifi- 
cation. I had no intention of requesting endorsement of 
the work, but of the fact that some one of his capacity 
had been secured to get it in shape for the Legislature 
when it meets, and that Col. John has been requested to 
do that. 

Mr. Dixon: 

With all due respect to the gentlemen, he had better say 
what he means ; the resolution goes beyond that scope. 

Mr. Johnston: 

I am sorry that I cannot express myself as well as the 
gentlemen when he says he construes it differently. 
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Mr. Dixon: 

May I ask Col. John under whom he is working? 

Mr. John: 

Myself, I am doing the work myself. 

Mr. Johnston: 

I thought that it was some organization of the State 
that he was working under. 

Mr. F. S. White: 

I think that all this matter can be satisfactorily set- 
tled by letting Mr. Johnston accept for the whole motion 
the amendment that I offered simply endorsing Col. John 
for the work. 

Mr. Johnston: 

I will accept that. 

A Member: 

I would suggest this, as Mr. Johnston has accepted Sen- 
ator White's amendment as a substitute for his resolution, 
that will end the whole affair. 

The President: 

That has been done. 

Mr. Callahan: 

I wish to say, Mr. President — 

Mr. F. S.White: 

As Mr. Callahan has the floor, I will state my amend- 
ment: That the Bar Association endorses Col. John for 
the work of preparing in advance this codification. 

A Member: 

Does that mean we endorse the work? 

Mr. F. S. White: 

No. To make myself entirely plain, I am simply pro- 
posing to bet on a horse that I have never seen lose a 
race, I am simply proposing to ride the horse that has 
never stumbled while I have been riding him, and if I may 
further illustrate it, I will say, just putting a little ginger 
in the horse — sometimes they do that, you know. 

Mr. Callahan : 

This is to endorse Col. John. If this resolution is merely 
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to endorse Col. John for what he is about to try to do, I 
have no more to say. 

Mr. Mulkey: 

I would like to have the resolution written out, sent to 
the Secretary's desk and read. 

Mr. F. S. White: 

I will restate it: 

'Resolved, That this Association endorse Col. 
Sam Will John as a suitable person to codify the 
laws of Alabama for consideration by the next 
Legislature." 

Resolution adopted. 

Mr. Felix L. Smith : 

There was a committee appointed last evening for the 
purpose of nominating officers. The Nominating Com- 
mittee is now ready to make report. 

The President: 

The regular order of business provides for the election 
of officers as the last action of this meeting. We sus- 
pended the regular order for the purpose of nominating 
and electing a President. 

Mr. Burr: 

I move that the report be received ; that the regular or- 
der be suspended and the report of the Nominating Com- 
mittee received. 

Motion adopted. 

Mr. F. L. Smith : 

Your committee beg leave to make the following report : 

VICE-PRESIDENTS. 

R. C. Hunt, Fort Payne. 
R. T. Ervin, Mobile. 
W. W. Callahan, Decatur. 
J. W. Lapsley, Selma. 
J. A. Carnley, Elba. 
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CENTRAL COUNaL. 

Z. T. Rudulph, Birmingham. 
W. P. Acker, Anniston. 
A. G. Smith, Birmingham. 
W. C. Davis, Jasper. 
H. R. Howze, Birmingham. 

EXECUTIVE COMMITTEE. 

Wm. M. Blakey, Montgomery. 

Ormond Somerville, Tuscaloosa. 

G. R. Harsh, Birmingham. 

W. O. Mulkey, Geneva. 

Alexander Troy, Ex. Off., Montgomery. 

SECRETARY-TREASURER. 

Alexander Troy. 

I will state that as Mr. Hunt was one of the nominating 
committee his name was added over his objection ; but the 
committee thought it proper to retain him as one of the 
Vice-Presidents. And as to the Secretary of the Associa- 
tion, we finally decided, after a good long controversy, to 
recommend the re-election of Col. Alex Troy, who is 
known to some of the members of this Association. 
(Laughter.) 

I move the adoption of the report of the Nominating 
Committee, and that the Secretary be authorized to cast 
the entire vote of the Association for the gentlemen named. 

Mr. Latady: 

To relieve the Secretary of the embarrassing situation 
thrust upon him of casting a vote for his honorable self 
under the motion of the gentleman, will you not accept 
the amendment that the President be requested to cast 
that vote just to relieve the modest Secretary? 
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Mr. A. G. Smith : 

I think I heard my name called as one of the members 
of the Central Council. I will ask the Association to ex- 
cuse me from that work. I have been on the Central Coun- 
cil for the last year, and I have not had the opportunity 
of giving it as much time and attention as a man ought 
to give that kind of thing, and I would ask Mr. Smith, 
the Chairman, to suggest some one else in my place. I 
am willing, if the Association says so, to make some sac- 
riiices, but at the same time it would be a pleasure to me 
to be relieved of the responsibility of the work; not that 
1 am not disposed to do the work, but I am not as young 
as I was once. 

Mr. Sims: 

I rise merely to contradict what the gentleman says that 
he did not give thoroughly conscientious and persistent 
attention to his work during the past year. I have had the 
honor of being the Chairman of the Central Council for 
seven years, and during that time there has never been 
given more conscientious attention than that by Mr. A. G. 
Smith. 

Mr. A. G. Smith: 

That is what makes it onerous. 

The President: 

All in favor of the motion that the President be directed 
to cast the vote of the Association for the election of the 
officers nominated by the Nominating Committee will say 
Aye and those opposed No. 

Motion adopted unanimously. 

The President: 

I take pleasure in casting the vote of the entire Associa- 
tion for the officers nominated by the committee for that 
purpose. 

I will now call for the regular order of business, unless 
there are some more injected matters you want to have 
heard first. The next order of business left unfinished is 
the Report of the Committee on Legal Education and Ad- 
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mission to the Bar by the Chairman, Hugh Morrow, Esq. 

Mr. Callahan: 

What becomes of the unfinished business of yesterday 
morning when we adjourned? 

The President: 

That is what I am taking up right now. 

Mr. Callahan: 

What become of the reslution by Mr. Lewis? 

The President: 

Unless there is insistence on that being taken up, I 
think the regular order of business ought to be taken up; 
that was injected into the regular order; unless the Asso- 
ciation insits we shall go back where we stopped yester- 
day. I will proceed with the order of yesterday and finish 
that, and then we will return to that other matter if the 
Association desires. I think we had better proceed in this 
way. 

The Secretary: 

Mr. Hugh Morrow, the chairman of that committee is 
not present, but the report has been sent to me, which I 
will now read if it be the pleasure of the Association. 

The Secretary then read the report as follows : 

REPORT OF COMMITTEE ON LEGAL EDUCATION 
AND ADMISSION TO THE BAR. 

To the Alabama State Bar Association: 

In fairness to your Committee on Legal Education and 
Admission to the Bar it is proper here to state that this is 
the report of the Chairman and not of your Committee. 
There has been no session of your Committee, and the 
members thereof are unavoidably absent from this annual 
meeting of the Bar Association. 

A perusal of the reports of the various Committees on 
Legal Education and Admission to the Bar reveals a per- 
sistent recommendation that candidates for admission to 
the Bar be required to have, at least, a high school edu- 
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cation, and that they shall have had from two to three 
years' actual experience in the study of the law, either in 
a law school or in a lawyer's office. Apparently no effort 
has been made to carry into effect these recommendations. 

The Chairman of your Committee, therefore, recom- 
mends that your Committee on Legislation prepare and 
present to the next Legislature a bill so amending the 
statutes on the subject as to provide: 

(1) That no person shall be eligible to admission to the 
Alabama Bar, either through the University of Alabama, 
or through the State Board of Examiners, unless such 
person has spent three years in the study of the law and 
has had at least a high school education of four years. 

In my happy moments, I am emboldened to believe that 
the enactment of the above recommendation into a law 
will tend to elevate the Bar, and redound in ultimate ben- 
efit to the public generally. 

Respectfully submitted, 

HUGH MORROW, 
Chairman. 

The President: 

What is the wish of the Association with regard to that 
report ? 

A Member: 

I move that the report be received and published in the 
procedings. 

Mr. Tno. H. Peach: 

I believe the Association would make a mistake to 
change the rule allowing graduates from the University 
of Alabama their privilege. Every change has been the 
other way. More dependence is placed now upon work 
in colleges and universities than upon examinations. Any- 
body can cram on examination, but a university of stand- 
ing will not give a man a certificate or diploma who is 
unfit to practice, and we ought to encourage rather than 
discourage that qualification of lawyers, that they have a 
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three years course from some law university, and I think 
we ought to recognize the State University, and gfraduates 
of the University of Alabama should be admitted with- 
out examination. 

Mr. F. S. White. 

I move that the report be laid upon the table. 

Mr. O'Neal: 

That will stop the debate. 

Mr. F. S. White: 

Perhaps it will. Is there a motion to receive the report ? 

The President: 

Yes. 

Mr. F. S. White: 

That places it before the body. 

The President: 

That the report be received and filed and published in 
the proceedings. 

Mr. F. S. White: 

No motion to endorse it? 

The President: 

Yes, as a recommendation on the part of the Chairman 
of the Committee. 

Mr. F. S. White: 

I quite agree with my friend who has just spoken, that 
we should not now recommend, as an Association, that a 
graduate certified from the University should not practice 
law. 

Mr. Peach: 

I did not understand the report to have that meaning. 

Mr. F. S.White: 

It did ; unless he had attended three years ; if he is issued 
his degree he is entitled to admission. I think without re- 
gard to time if he gets his degree he is eititled to it. 

Mr. F. S. White: 

The President: 

The Secretary will please read that portion of the report 
again. 
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The Secretary read the report. 

Mr. F. S. White: 

Aside from that, I do not believe that this Association 
should put itself on record as requiring an applicant to 
have attended a High School for four years. I do not be- 
lieve that a bright, ambitious young man who meets all 
the requirements should be denied the privilege of a li- 
cense to practice law simply because he has not attend- 
ed a High School for four years. He may have failed to 
attend the last half of the fourth year; he may be just as 
competent, just as fit as the man who has attended the 
full course of four years, and yet, under that resolution, 
he would be denied the right to practice law. I do not be- 
lieve in it. 

Mr. Johnston: 

I want to say this about Mr. Morrow and the Universi- 
ty of Alabama. Mr. Morrow is a Trustee of the Uni- 
versity, no one is more loyal to it and loves it more than 
Hugh Morrow. When he recommends that a three years 
course should be required it is because he knows that less 
than three years at any law school does not properly, in 
his opinion, equip a man to practice law. At the Univer- 
sity we have tried and been anxious to put in the three 
year law course, and it would have been in already but 
for the fact that the University has not the funds to es- 
tablish such a course there; and I am sure in making this 
recommendation he did not do anything that would hurt 
the University in any way. 

Mr. F. S. White: 

Was it not proposed to help the University rather than 
the applicant that the resolution was offered? 

Mr. Johnston : 

No, to elevate the tone of the Bar, because it has been 
said in this Bar Association time and again that the law 
that excepted the graduates from the law school of the 
University of Alabama from standing an examination, 
which is the law of Alabama, that the graduate from the 
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law school of the University does not have to stand an 
examination to be admitted to the Bar, it has been stated 
time and again that it was for the benefit of the University, 
to encourage young men to go there in order to get a di- 
ploma and get admitted without standing an examination. 
As I understand the question of whether the report be en- 
dorsed or not is not before this body, and I merely make 
this statement because Mr. Morrow is not present, and 
I am sure that he had not the intention suggested by Mr. 
Peach or Mr. White. I am sure that Mr. Morrow's idea is 
to elevate the members of the Bar, and believing that a 
three years course is necessary and proper in the law to 
equip young men, he recommends it notwithstanding this 
would debar a graduate of the University being admitted 
under present conditions, and notwithstanding that he 
would do anything to help the University of Alabama 
along. 

Mr. F. S.White: 

I feel that anything that the University would want has 
been taken care of by Mr. Morrow, but I am also satis- 
fied in the taking care of the University he would strive 
primarily to take care of the interests of the people of 
Alabama.. I am reminded in that connection of the say- 
ing of one of the most celebrated men that Alabama ever 
produced, he was from Selma, in regard to a certain com- 
munity, when he said that community had three damn 
fool lawyers to make business for the others. I expect 
that every lawyer here has run up against that kind of 
business, and has been pleased to receive it. Now, Mr. 
Chairman, his resolution is in the interest of teaching those 
who go out among the people before they use the knife 
they ought to be taught how to use it. This is not a high 
school education, but equal to three years study at the 
Bar. I am sure the gentlemen we saw use the tools in 
their profession yesterday, most of them had that much 
education or they could not use them. I fully agfree with 
this resolution, and I wish that there was a motion endors- 
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ing it, and there seems to be some desire along that line, 
I do not move that this Association endorse the report of 
the Committee on Admission to the Bar. 

Mr. J. Q. Smith : 

I want to call your attention to that part of the rcso- 
tion calling for four years in a high school and three years 
at the University, and I see a good many lawyers here, 
many pretty good lawyers, who have never been in a high 
school. Three years in the University will disqualify a 
good many people, and I move that that report be tabled. 

Mr. Ivey: 

I heartily endorse that part of the report requiring 
three years continuous law course by any applicant. That 
was a motion endorsed by Mr. Ballard, if you gentlem.en 
who were present last year at Decatur will recall. Two 
years is not sufficient. There are some here who know 1 
am not an alumnus of the University but of the examin- 
ing board of Alabama after the third shot at it! Some- 
thing has been said about graduates of the law school of 
the University. Alabama has also a medical school, and 
I say to you, gentlemen, that any young man having grad- 
uated from the law school of Alabama if he is not capable 
to take and pass such examination as is required by the 
Supreme Court of Alabama in order to get his license to 
practice, it is a reflection upon the University law school 
of Alabama. There are members here who have attended 
law schools outside of Alabama and then returned to Ala- 
bama and taken the course there. But if any one prefers 
to take a three year course in the State of Alabama then 
he should be required to take examination for admission to 
practice just as much as an applicant from the medical 
school of Alabama after he has completed a course there. 
Now, gentlemen, I think I know something about getting 
admitted to practice. I never had, and is the regret of my 
life, I never was inside of a schoolhouse in my life, except 
to pass in and out, I never was in school except when I 
was in the law school. I could not get my degree because 
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when I went to the University of Alabama and spent a short 
I did not have the elementary training which is required — 
Mr. Denny and other know that. I told him I never was 
in a schoolhouse, I did not get the advantage of the blue 
black speller, and as far as getting down to "indestructi- 
bility" I heard of it but I never saw it. You take a young 
man, give him a license, let him have had four years train- 
ing in high school and if it is not in him to make a lawyer 
you will soon see him drifting into other channels. 

A Member: 

Look at the records Lord Bacon left, and he never was 
in a high school. 

Mr. Ivey: 

I know there is nothing personal in that; make the re- 
quirements as strong as you like for admission — 
make it three years at least, but if I conceive the con- 
struction placed on that report it is not the four years 
course but the training equivalent of four years course. 
I dare say there are men in this audience who have never 
received four years course in any school. It should be, 
gentlemen, if it is not in the motion, training equivalent 
to such a course in a high school. 

A Voice : 

What is a high school education? 

Mr. Ivey: 

He will find it out when he comes to be examined. If any 
graduate from the law school from the University of Ala- 
bama is not qualified to go before the board of examiners 
and take the examination, he is not entitled to a license; 
he would be a burden upon the citizenship of Alabama and 
the profession of law, and beyond that and most of all, it 
would be a reflection upon the University of Alabama to 
turn out and palm off on the profession men not compe- 
tent to pass that examination. 

Mr. F. S.White, Jr.: 

I did not intend to make a speech this morning, but 
since that report has been offered I desire to state that 
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I am not in sympathy with a part of the report, and I say 
this as a high school graduate and as an alumnus of the 
University of Alabama. I think it is well enough for us 
lawyers, and a very fitting thing for us lawyers, to try- 
to elevate the Bar in every way that we can. We should 
try to elevate the Bar not only on educational qualifications 
but in many other respects after being admitted to the 
Bar. I am not at all in sympathy with that part of the 
report which denies to any man the inalienable right to 
practice law if he is qualified to pass the examination for 
admission to the Bar. Many a man, perhaps the best 
lawyers in the State of Alabama today, have not framed 
upon their walls diplomas from the State University ei- 
ther from the academic or law department, and yet are as 
qualified in their profession as any alumnus of the Univer- 
sity of Alabama. I say it would be utterly wrong for this 
Association to go on record as being willing to deprive 
the young man who has dared to follow behind us of the 
right to practice law if they can pass the examination en- 
titling them to practice. We ought not to change the ex- 
isting law, let it stay as it is, and let us leave well enough 
alone — ^particularly since all of us are now in, and let the 
other fellow have a chance when he comes along without 
putting up all the hedges we can. 

Judge Ervin: 

I am accredited to just after the war period, I was born 
about war time. I had a common school education and 
went to Mobile and studied law under Judge Clarke. I was 
examined for admission in open court, there were two of 
us. The old gentleman delivered to us a lecture. He told 
us that he wanted us to remember that he was licensing 
us more to study law than to practice law. After prac- 
ticing law some five or six years I went to the University 
of Alabama, and I am as loyal to the University as those 
who went through the academic department as well. I 
have heard something about wreckage here. If you will 
show me an educated lawyer of a University or any other 
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school and the graduate of a law school who is not fitted 
to practice and did not leave wreckage because he did not 
have the legal brain then I am willing to admit that the 
man who did not have the school education will leave a 
wreckage that the other did not leave. I never saw wreck- 
age confined to one class. It was from the man who did 
not have the peculiar mind necessary to practice law. Some 
of the best lawyers I have practiced against were men who 
picked up what education they could, who had the legal 
brain, and they made the other fellow leave the wreckage. 
It does seem to me we make a. mistake if we undertakf^ 
to put prerequisites upon permission to practice law which 
makes it burdensome for the man who has the brain and 
capacity to fit himself for the practice — I think we would 
make a mistake. 

Mr. Wilkinson: 

I desire to dissent from some of the views expressed. 
I am a graduate of the University of Alabama and attend- 
ed a high school about two years. I am in favor of re- 
quiring three years course of legal study either at the 
University or law office where it fits a man to pass ex- 
amination. I think in addition to that he should have the 
equivalent of a high school education. While educated 
or uneducated lawyers will leave wreckage, as has been 
reverted to here, the probabilities are that the man with 
the trained mind will stand less chance of leaving wreck- 
age. 

I attended high school two years and I graduated from 
the University of Alabama and hold a diploma from that 
institution, and I am loyal to it, but I do know as a mat- 
ter of practical experience that men have gone to the 
University and graduated from that law department, gone 
out into the practice of law, but were no more fitted by 
general training to practice law than the men who never 
saiv a law school. I say that ought to be stopped; I say 
that a man should have at least the equivalent of i? higl 
school education and three year law course. 
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Mr. Johnston : 

I was about to state that I do not understand how Mr. 
Wilkinson got into the University unless he had the equiv- 
alent of a high school education, the standard is a Class 
A. rating and it is the intention to continue to do so ; they 
require the equivalent of a high school education. 

Mr. J. Q. Smith : 

What is the equivalent of a high school education ? 

Mr. Johnston : 

It is the equivalent of a certain number of units at a 
primary school, at a graded or high school. It is not nec- 
essary that they should have attended a school for a given 
number of years. If a man has the equivalent it is not 
necessary that he should have burned up the oil, serving his 
terms between the graded and high schools, but he must 
have had a certain standard of education. I don't know of 
a university that teaches law that permits a man to come 
in there without their equivalent. This vague term should 
be ironed out of the report. Perhaps the suggestion that 
it be received and filed and remain on the fence where it 
has been for ten years would be best. 

A Voice : 

Why not get rid of it? 

Mr. Johnston: 

We want a specific bill before the Legislature whether 
the University shall admit as at present, or a horizontal 
method requiring reasonable acquaintance with educa- 
tional facts and the history of our country. It is one of 
the criterions we must meet now, that a man have a rea- 
sonable education before being admitted to the practice. 
My motion is that the report be received and filed, with di- 
rection to the Committee on Legal Education and Admis- 
sion to the Bar to prepare a bill for presentation to the 
next meeting of this Association for its consideration. 

Mr. Sims: 

The Central Council were encroaching, to a certain ex- 
tent on this committee merely because they recommended 
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some such bill be drawn to heal the ethics of the profes- 
sion. 

Mr. Johnston : 

To draw a bill and report it to the next annual session 
of this Association, in order that this Association will have 
before it a concrete specific suggestion along the lines not 
necessarily of this report and the report of the Central 
Council read by Mr. Sims. 

The President: 

It will be a new committee? 

Mr. Johnston : 

Yes. 

Mr. Mulkey: 

Motion having been made to table the report, the sub- 
ject is not debateable. 

The President: 

It can be permanently withdrawn by consent of the 
movant and the consent of the Association. 

Mr. Johnston: 

I understood it had been withdrawn. I have made my 
motion which I trust the Association will adopt; we must 
reach a termination of this question one time or another. 

Judge Weakley : 

It seems to me that it should be left to the Committee 
on Admission to the Bar to make a report to this Asso- 
ciation with a bill drafted that would embody qualifica- 
tions. 

Mr. Johnston: 

I will accept that if the gentleman will withdraw his 
motion to table. 

Mr. J. Q. Smith: 

I want to have a vote on the question of tabling the re- 
port ; I want some action by the Association. 

Mr. W. S. Smith: 

As I understand the report of Mr. Morrow, this is a 
mere recommendation. I want to say, gentlemen, that 
personally I prefer this recommendation. I believe that 
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the Bar of Alabama believes now in having an educated 
Bar. It is true, gentlemen, that many gfreat legal lights 
of this state and of other countries have been denied the 
privilege of an education. One of the greatest lawyers 
that Alabama ever produced. Senator John T. Morgan, who 
was admitted in early life to the Talladega Bar, received 
no school education. I have heard that great lawyer say, 
who won international reputation, a man who reflected 
gfreat honor upon the State of Alabama and upon the na- 
tion, that the only education that he received was at his 
mothers knee, that the only books he studied were the Bi- 
ble and Shakespeare and Young's Night Thoughts, but 
notwithstanding that, gentlemen of this Association, I 
believe the time has come when the lawyers of Alabama 
should take an advanced step on this matter. I believe 
the time has come when we should recommend that the 
lawyers of this State should be educated in the schools, if 
possible. But, Mr. President, and gentlemen of this As- 
sociation, I would not make it a rigid rule that one should 
be required to attend a high school for four years, or that 
he should attend the University for three years, or that 
he should attend the University at all. If he possesses 
the legal learning that is necessary whether or not he 
has ever attended any school he should be admitted to the 
Bar. Yet, gentlemen, as I understand this report, it mere- 
ly recommends that the lawyers of Alabama should attend 
a high school for four years and that he should have three 
years training or three years study of law. Gentlemen, 
there is nothing wrong in that, in a recommendation of 
that character. If Alabama is to take the high position that 
she should take, and that other great States are taking, 
it is nothing but meet and proper that we should recom- 
mend a high standard for admission to the Bar in this 
State. 

The President: 

I would like to make a statement myself. I have some 
thoughts on this subject similar to that of some other mem- 
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bers of the Bar. Personally I had no high school educa- 
tion, and I studied law under rather difficult conditions. 
I read in a lawyer's office in the Mississippi bottom and 
was admitted to the Bar there, and what little ability 
I have, I think I had the equivalent of a high school edu- 
cation at the time I was admitted to the Bar, that is, I 
would have been qualified to pass the examination, which is 
understood to be 14 units — I believe that is the present 
standard, it used to be 12. Some ask the question what 
is the equivalent of it? Having been connected recently 
with the schools of the State, I can give a general idea 
of what the 14 units would consist of: A certain quali- 
fication in the English branches — ^being able to read and 
write, a certain amount of reading, that constitutes 4 units ; 
then a certain number of units accorded for being able to 
do certain sums in arithmetic, arithmetic up to a certain 
standard gives you a certain number of units ; and then the 
study of science gives you a certain number of units; the 
study of geography gives you a certain number of units; 
the study of a modern language gives you a certain num- 
ber of units, making the 12 or 14 units. I make this frank 
statement, which seems doubtless like a confessional. But 
everybody wants to know if we are graduates of a univer- 
sity, or not? I think these times make for better educa- 
tion than formely. Lawyers are expected to help courts 
and clients, and the matter of education is of concern to 
the lawyers. I do not know that we should go to the ex- 
tent that this report proposes. I just asked your permis- 
sion to make this statement, and as the previous question 
is called for, I will now put it. 

The motion before the Association is to table the re- 
port. 

Mr. O'Neal: 

I want to have the report of Mr. Morrow read again. 

The Secretary again read the report. 
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Mr. Johnston: 

My suggestion is tfeat the Committee prepare a bill 
and submit back to this Association. 

Mr. Callahan: 

I rise to a point of order. It strikes me, under parlia- 
mentary proceedings, you have to get rid of Mr. John- 
ston's substitute. 

The President: 

The motion to table was made before the substitute was 
offered. 

Mr. Callahan: 

It was withdrawn. 

The President: 

Only temporarily withdrawn. 

Mr. Callahan: 

Can we go back between the substitute and the motion ? 

The President: 

It is already back. 

Motion to table the report put by the President. 

The chair announced after hearing the vote that he 
was in doubt. 

Division called for. 

Mr. Smith: 

If this is not tabled then the substitute could be voted 
on? 

The President: 

Motion to substitute would then be in order. 

The President: 

The Secretary reports the result of the ballot as fol- 
lows: Ayes, 28; Nays, 44. The motion to table rejected. 

Mr. Johnston : 

I move that this report be received and filed with direc- 
tions to the incoming committee on Legal Education and 
Admission to the Bar, to prepare a bill fixing the qualifi- 
cations for admission to the Bar of Alabama for submis- 
sion to the next annual session of this Association. 

Motion adopted. 
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The President: 

The next order of business is the Report of the Com- 
mittee on Correspondence by the Chairman, H. E. Gipson, 
Esq. 

Mr. Gipson: 

I tried to get the members of this Committee to give 
me some suggestions in the line of a report. We live so 
far apart that the suggestion was not followed. It is prop- 
er to say that this report is by the Chairman of the Com- 
mittee, and not of the Committee. There are a number 
of things I notice by referring back to reports that have 
been hammered on for years by this Committee, and I have 
tried to take up one thing only, and I hope the members 
of this Association will agree with me that this is one 
thing of sufficient importance to work on, and we can have 
it accomplished in a measure at least, because they have 
it in States adjoining us. Or if we can succeed in getting 
the American Bar Association interested in it would help 
some. I refer to the question of divorce in the different 
States. I was very much surprised when I examined in 
the limited time I had to work on this report, the various 
grounds of divorce in the different States. I was unable 
to find two States that agreed entirely on the grounds to 
be assigned for a decree of divorce. So I have made the 
report on that question alone, and I will now read it. 

REPORT OF COMMITTEE ON CORRESPONENCE. 

To the Alabama State Bar Association : 

Your committee through its chairman, would make the 
following report: 

Of the many laws now in process of working out by the 
American Bar Association, and the several State Bar As- 
sociations, there is none of more vital importance to the 
American people than the Divorce Laws. Without an ex- 
amination of the statutes of the several States, it is deem- 
ed safe to state that not any two States have substantially 
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the same laws as to the grounds for divorce. It therefore 
needs no argument to support the proposition: That all 
States of the American Union should have Uniform Laws 
as to the grounds, and service of process on the adverse 
party, to secure a divorce. 

Your Committee therefore oflFers the following resolu- 
tions : 

Resolved, That the delegates from the Alabama State 
Bar Association to the American Bar Association be, and 
they are hereby instructed and directed to do all in their 
power at the next meeting of the American Bar Associa- 
tion, take up the. work and accomplish the fact of Uni- 
form Divorce Laws in the several States of the Union as 
speedily as is possible. 

Resolved further, That the said delegates to the Ameri- 
can Bar Association, and they are hereby required, to make 
a report on this matter together with any suggestions the 
delegates may deem wise to the next meeting of the Ala- 
bama State Bar Association. 

H. E. GIPSON, Chairman. 

Mr. Dixon: 

I move that the report of the committee be received and 
filed. 

Motion adopted. 

The President: 

The next order of business is the Report of the Special 
Committee on Violation of the Code of Ethics and Law by 
Attorneys by the Chairman, Hon. B. P. Crum. 

Mr. H. R. Howze : 

Judge Crum had to leave the city this morning, and, as 
the next member of the committee, he asked me to make 
the report. There were three matters referred to us dur- 
ing the month of June for investigation. Two of them ap- 
peared rather frivolous, the other one requires more time 
as it is more serious, probably will require two or three 
months more time. We have three cases under investiga- 
tion, and will have a full report at the next meeting. 
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The President: 

The next order of business will be Memorial Sketches of 
deceased members by Dr. Thos. M. Owen. 

The Secretary: 

The Memorial Sketches, I am satisfied, will be filed with 
the Secretary; and I move that they be printed in the 
proceedings on this meeting. 

Motion adopted. 

Mr. Stokely: 

Some of our younger members have shown their patriot- 
ism in a practical way by joining the fighting forces of the 
Government at this time, and as a recognition of that fact 
I desire to offer the following resolution : 

RESOLVED, That the dues of all members of 
the Association who have heretofore, or may here- 
after join the army or navy of the United States 
during the present war be suspended so long as 
such members remain in the army or navy. 

I move the adoption of that resolution. 

Mr. F. S. White: 

I do not think that resolution goes quite far enough. I 
think we certainly ought to suspend their dues and I think 
we ought to commend their patriotism and courage. 

Mr. Stokely: 

I will accept that amendment to the resolution. 

The President. 

Don't you mean to remit the dues? 

Mr. F. S.White: 

I like the word "remit" in that connection. 

Mr. Stokely: 

Two or three members have already paid; therefore, 
the money should be sent back to them. 

Mr. F. S. White: 

Do anything or say anything that will do justice to the 
brave young fellows. They are oflFering up their success 
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in the profession, their hopes for the future, they offer up 
themselves to suffer, to endure, to bleed and die for their 
country. The legal profession has never been behind since 
the country called upon its citizenship to discharge these 
important duties, to undergo this sacrifice, and these young 
men have proven to the world what our profession has 
always done, and I am very proud of them, and I com- 
mend this resolution with all the emphasis that possibly 
can be given to it. 

Resolution unanimously adopted. 

Mr. Burr: 

There was a matter mentioned by Mr. Sims this morn- 
ing. I don't know how many had the opportunity of read- 
ing the bill suggested by the Mississippi Association, 
but that law has some splendid features and some con- 
structive measures in it that ought to be brought to the 
attention of this Association. 

Therefore, I move that our President appoint a Com- 
mittee of three members to investigate that law and report 
at our next meeting with reference to it. 

I might say that that law is not the product of the Mis- 
sissippi Bar Association, but prepared by a committee of 
distinguished lawyers. It affords some splendid opportuni- 
ties to put the shoe on the other fellow's foot, as it pro- 
vides for qualifications of judges, etc. 

Mr. Johnston: 

Will you accept a substitute in order that it may get 
before the members of the Bar Association: That the 
Mississippi Bill be given the dignity of being printed in 
the proceedings, without arguments, so the entire mem- 
bership may read it? 

Mr. Burr: 

Yes, that the Mississippi law be printed in the proceed- 
ings, and be considered in connection with other laws, and 
report back at our next meeting. 

Mr. Sims: 

In 1911 or 1912 a gentleman of wealth in Michigan be- 
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came so interested in judicial reform that he endowed a 
trust for the purpose of investigating judicial reform 
through a standing committee of directors, Harry Olson 
was chairman. That committee has been at work in pre- 
paring, as nearly as possible, an ideal bill for court pro- 
cedure in America. That bill has been prepared and can 
be gotten by any gentleman interested by writing to the 
American Judicature Society in Chicago. The Missis- 
sippi Committee was the first to adopt that law. It was 
done chefly as the work of the present Chief Justice of 
the Supreme Court of Mississippi. I would be glad to write 
to him for an exact copy from the original act. I am not 
objecting to, but supporting Mr. Burr's motion. 

Mr. Burr: 

I now move that our Secretary be requested to obtain 
the Mississippi law and print it in our proceedings for the 
information of our members, and that a committee of 
three be appointed by the President for the purpose of 
investigating that proposed law, as well as proposed simi- 
lar laws, and report to our next meeting a proposed bill. 

The President: 

Wouldn't that properly go before the Committee of Ju- 
<1icial Procedure? 

Mr. Burr: 

I was suggesting a special committee. 

Motion adopted. 
(See Appendix.) 

Mr. Hunt: 

The worthy Secretary of our Association needs no en- 
comiums from any member of the Association; we are all 
familiar with his long service and his work as Secretary 
of this Association. I therefore move, sir, that our Sec- 
retary attend the American Bar Association at the ex- 
pense of this Association. 

Motion adopted. 
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Mr. W.S.Smith: 

I want to offer a resolution which is born of a certain 
discussion that occurred, and the resolution is this : 

"RESOLVED : That the Committee on Legisla- 
tion be instructed to prepare a bill to be submitted 
to the next Legislature of Alabama, requiring that 
all general laws be printed and placed upon the 
desks of Senators and Members of the House." 

Mr. President, some gentleman remarked in the rear 
that he thought that was already provided for, but such 
is not the case. The instance that has been brought to 
our attention has prevented the Supreme. Court from per- 
forming a duty. Some member of the Legislature offered 
what my good friend Col. John terms an assenine amend- 
ment. Gentlemen, that is frequently done. In the Con- 
gress of the United States, the members of the Senate and 
Members of the House respectively have deposited on their 
desks copies of the laws which are before those Houses 
for consideration. I know that in some instances import- 
ant bills, bills that are deemed important, that by special 
resolution those bills are printed and placed on the desks 
of our members of the House and Senate, but gentlemen 
we have had brought to our attention during this session a 
law that was no doubt deemed of no very great importance, 
and that law was completely emasculated by an amend- 
ment, and I believe that was because members of the 
House and Senate knew not on what they were voting. 
The expense, I believe, would be small in comparison to 
the other great saving to our State, and for that reason 
I offer the resolution, and move its adoption. 

Mr. Dominick: 

I move that the resolution be tabled. 

Motion to. table adopted. 

The President: 

I was directed by the Association to appoint members 
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on certain committees. I was directed to appoint two 
members on a committee to prepare a bill to be submitted 
at the next meeting of this Association, called the Work- 
man's Compensation Act. The committee appointed last 
year consisted of Messrs. John, Whiteside and Cooper. 
I add to that committee Messrs. J. T. Stokely and C. P. 
Beddow, making five members instead of three members 
of that committee. 

The Committee on Land Titles and Registration, etc.; 
I don't know whether these appointments are final or not, 
but if I have the power I will appoint Messrs. Henry R. 
Howze, of Birmingham ; H. A. Bradshaw of Florence ; Geo. 
M. Marks, of Montgomery; E. W. Faith, of Mobile; and 
Chambless Keith, of Selma, as that committee. 

Mr. Troy: 

Mr. President and Gentlemen of the Association: I ask 
your indulgence just for a moment. I again appear be- 
fore you to thank you sincerely for the compliment you 
paid me in re-electing me as Secretary, and for the vote 
cast a few minutes ago sending me as a delegate to the 
American Bar Association. I do not think it probable that 
I will go, but I thank you nevertheless. I might quote from 
the speech of my distinguished friend Judge Nathan 
in accepting the office of President at the last 
meeting with reference to this election of Secretary — I 
had no idea that it would come to me ; it was an unexpected 
honor, one that I did not anticipate, and besides that I had 
set aside the evening to write my speech of acceptance! 
It seems, gentlemen, since coming from North Carolina 
some few years ago, that I have not altogether lost caste, 
and still have maintained some evidences of character. It 
is said that a witness in a case being examined in the 
United States Court in North Carolina was asked by the 
District Attorney: "Do you know the character of this 
Defendant?" "Yes." "What is it?" asked the District 
Attorney. "It is good," said the witness. "Don't you 
know that he has been convicted of sheep stealing?" "Yes." 
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"Don't you know he has been convicted of wife beating?" 
"Yes." "Then how can you say that he is a man of good 
character?" He said: "Why, Judge, a man has to do a 
heap worse things than that in western North Carolina be- 
fore he loses his character!" I am glad, gentlemen, that 
I have not lost my character. 

The President: 

I think we would be remiss if we did not say anything 
before we adjourned or recessed until after dinner, in ap- 
preciation of the splendid treatment we have received at 
the hands of the Bar Association of Birmingham in otir 
visit here. The Association, certainly in my experience 
yet, never had a larger attendance than we have had 
throughout our meetings here. I want to congratulate 
the Executive Committee for having selected this city 
for our session; I have enjoyed every moment of it, and 
I believe every member enjoyed it, and I hope it will not 
be long before we come back here to another annual meet- 
ing. I would be glad if some member a non-resident of 
Birmingham, would offer a resolution along that line. 

Mr. W. H. Mitchell: 

I move that the thanks of this Association be extended 
through the Secretary to the Birmingham Bar Associa- 
tion for the really enjoyable entertainment offered to this 
Association. I think it would be entirely proper that we 
demonstrate our appreciation and thanks by a rising vote 
to those who have been so active in accomplishing such 
splendid results in our behalf. 

Motion adopted by rising vote. 

On motion the Association then recessed for dinner. 

AFTERNOON SESSION 

The Association met at 2 :30 P. M., pursuant to adjourn- 
ment, the President presiding. 
The President: 
So far as the program outlined by the Executive Com- 
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mittee, we have completed all of the matters that were 
submitted to this Association. The chair is ready to obey 
the wishes of the Association. Unless some member has 
something else he desires to bring before us, I will ad- 
journ this Association sine die. 

Mr. C P. Beddow: 

In passing votes of thanks we have overlooked one im- 
portant matter connected with the State Bar Association, 
and I want to introduce a resolution: That a vote of 
thanks be extended to the retiring President of this As- 
sociation, Hon. Joseph H. Nathan, for the attention and 
interest he has manifested in this Association, and our 
appreciation of the splendid officer he has made during the 
year that he has been President of this Association. I will 
call on the Secretary to put that resolution to the meet- 
ing. 

The Secretary: 

You have heard the resolution introduced by Mr. Bed- 
dow, that the thanks of this Association be tendered to 
Hon. Joseph H. Nathan for his able administration to the 
aflfairs of the Association and for his courtesy and uni- 
form kindness to the members of the Association. All in 
favor of that resolution will rise. 

The Secretary: 

The resolution is unanimously adopted by a rising vote; 
it is not necessary to put the other side of the question. 

Judge Nathan: 

Gentlemen of the Association: When you elected me 
President of this Association you honored me far beyond 
my deserts — ^but the fact that I have conducted myself in 
a way quite to your satisfaction is a tribute not only to 
your good judgement when you elected me. I thank you 
very sincerely for the kind expression. I want to say to 
you that I have enjoyed this meeting, every instant of it, 
even when at one time during its proceedings I sat on 
the platform and went to sleep a part of the time, and I 
enjoyed that too. 
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Mr. Johnston: 

I want to offer a resolution: Be it resolved: That the 
Alabama State Bar Association hereby recommends the 
calling of a Constitutional Convention to formulate a new 
organic law for the State of Alabama. 

Resolution seconded and adopted. 

On motion the Association adjourned sine die. 
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NECROLOGY OF THE ALABAMA STATE BAR 
ASSOCIATION, 1916-1917. 

By THOMAS M. OWEN, LL. D., Director, 
Department of Archives and History. 

HOWELL ROSE GOLSON was the first on the death 
roll of the Association for the year. He lost his life in an 
automobile accident, Thursday, September 21, 1916. With 
a number of friends he was returning from Montgomery, 
when the car became unmanageable and turned turtle, 
killing Mr. Golson and injuring the others of the party. 
Mr. Golson was born in Lowndes County, Ala., January 
22, 1857, and was the son of John and Lucinda (Knight) 
Golson, of that county. 

He received only a limited education in the country 
schools of Lowndes County, but by close application and 
reading he enlarged his mental equipment, thus more than 
compensating for the loss of larger opportunity. He read 
law under the late Willis Brewer, Esq., of Hajmeville, and 
came to the bar in 1890. He later located in Wetumpka, 
where he practiced law until his death. He never held 
public office, but always took a lively interest in civic af- 
fairs. About 1900 he became the proprietor of the We- 
tumpka WeeTcly Herald. This paper continues in the fam- 
ily, and is now edited by his daughter. Miss Frances Gol- 
son. He was twice married: (1) on February 13, 1879, to 
Korrie Goldsmith; and (2) on October 6, 1887, to Bama 
Goldsmith, sister of the first wife. They were daughters 
of Rev. A. F. Goldsmith, and sisters of R. L. Goldsmith, 
Esq., both of Lowndes County. Three children, Frances, 
John F., and Howell H., by the first wife, and two, Flor- 
ence and Henry G., by the second wife, survive the father. 

GEORGE PRESLEY JONES, of Florence, passed away 
December 5, 1916, at his home on Wood avenue in that 
city. He had for some time had a heart affection, which 
finally brought about his death. He was born near Rus- 
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sellville, Ala., January 11, 1850. His father was the dis- 
tinguished Henry Cox Jones, long a leading figure in Ala- 
bama public life, and at one time a member of the Con- 
federate Provisional Congress; and his mother, Martha 
L. Keyes, was a sister of Hon. Wade Keyes, and the grand- 
daughter of John Wade Keyes, a Revolutionary soldier. 
Mr. Jones was educated at Florence. He was prepared 
for the bar by Chancellor Keyes; and was admitted in 
1871. He spent a few months in the office of the late Col. 
Josiah Patterson, but in the latter part of 1872 he opened 
his own office for the practice of his profession. In 1885 
he formed a partnership with the late Judge R. T. Simp- 
son, which continued for some years. While always active 
in the practice, he took an intelligent interest in business 
and civic affairs. In 1887 he was chosen president of the 
board of trustees of the Florence State Normal College, a 
position he filled with great satisfaction to the friends of 
that institution. Mr. Jones was a member of the First 
Methodist Church at Florence, and a member of the 
Knights of Pythias. His wife was Miss Mary Bliss. She 
and one son, George Bliss Jones, survive him. 

JOHN PELHAM, Presiding Judge of the State Court 
of Appeals, died at Montgomery, after a surgical opera- 
tion, March 5, 1917. He was born August 23, 1865, at 
Alexandria, Calhoun County, and was the son of Judge 
Charles and Margaret Louise (Johnston) Pelham, and the 
grandson of Dr. Atkinson and Martha (McGhee) Pelham, 
and of Judge George and Margaret (Talmadge) Johnston, 
the latter of Louisville, Ky. 

Judge Charles Pelham was a member of Congress from 
Alabama in 1871, and the brother of "the gallant" John Pel- 
ham, so distinguished in the War of Secession. Dr. Pel- 
ham came from Kentucky to Alabama in 1837, while his 
wife's family came from Person County, N. C, to Calhoun 
(then Benton) County about 1832. 

Judge Pelham was educated at the Presbyterian school 
in Talladega, Ala. ; and in 1888 graduated from the law de- 
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partment of the Columbian University (now Greorge Wash- 
ington University), Washington, D. C, with the degree of 
LL. B. and LL. M. Admitted to the bar in 1888, he prac- 
ticed continuously at Anniston until elected Judge of the 
seventh judicial circuit in 1904. On March 9, 1911, he was 
named as an associate judge of the then newly created 
Alabama Court of Appeals for a term of six years; and 
upon the resignation of Judge Richard W. Walker, he suc- 
ceeded to the position of presiding judge by virtue of the 
statute creating the Court. At Max Meadows, Va., Oct. 
10, 1895, he married Ellen, daughter of George W. and 
Rebecca (Austin) Miles, of Marion, Va. No children. In 
the death of Judge Pelham the State lost one of its most 
courageous and patriotic citizens, and the legal profession 
one of its brightest ornaments. 

WALKER PERCY died at his home in Birmingham, 
February 8, 1917. He had been in irregular health for some 
time. He was born November 18, 1864, in Washington 
County, Miss., and was the son of William Alexander and 
Nannie (Armstrong) Percy, the former of Huntsville, Ala., 
afterwards of Greenville, Miss., and the latter of Tennes- 
see; and the grandson of Thomas G. Percy, and his wife, 
a Miss Pope, both of Huntsville, Madison County, Ala.; 
and of William Armstrong. 

The Percys were of English, the Armstrongs of Scotch 
descent. Charles Percy came from England and settled at 
Natchez while it was a portion of the Spanish province of 
Louisiana. His son Thomas G. Percy, attended Princeton 
University and later married a daughter of Col. Pope and 
settled at Huntsville, Ala. Willam Armstrong had charge 
of Indian affairs under Jackson's administration. 

Walker Percy's preparatory education was received un- 
der William Greene in a Private school in Greenville, 
Miss. He graduated as Master of Arts from Sewanee Uni- 
versity in the summer of 1883; and also took a medal in 
Latin and Greek and received a medal in debating society. 
He graduated in 1885 from the University of Virginia, with 
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the degree of Batchelor of Laws. He began practicing law 
at Birmingham in 1885 and had practiced there contin- 
uously since. In 1911 he served as one of the Representa- 
tives in the Legislature from Jefferson County. He had a 
large and lucrative practice; and at the time of his death 
was senior member of the firm of Percy, Benners and Burr. 
He was a Democrat; and an Episcopalian. 

He married at Birmingham, Ala., April 17, 1888, Mary 
Pratt De Bardelaben, the daughter of Henry F. and Ellen 
(Pratt) De Bardeleben, of Birmingham. Her grandfather, 
Daniel Pratt, who came from New Hampshire, was the 
founder of Prattville, building his cotton mills and gin fac- 
tory there in 1840. Her father was of German descent, the 
correct family name being Von Bardeleben. Her great- 
grandfather was Arthur Franz Ferdinand Von Bardeleben, 
a German officer who settled in South Carolina, a native of 
Cattenburch, Germany, in 1750. Mrs. Percy, one son Leroy 
Percy, and one daughter, Mrs. Matthew Murphy, survive. 

WILLIAM LLEWELLEN PITTS belonged to the 
group of younger men, into whose hands affairs of State 
are gradually passing. In 1915 he had been appointed 
Probate Judge of Perry County, Ala., and he had not been 
in office two years when he was called away, February 7, 
1917. He was a native of Uniontown, where he was born 
August 31, 1872. His parents were William L. and Mattie 
Llewellen (Blevins) Pitts, of Perry County, the father be- 
ing a prominent planter of that county. 

Judge Pitts was educated in Uniontown, Cedar Grove 
Academy, and the Marion Military Institute. After prepa- 
ration for the law in the offices of Pitts and Pitts in Selma, 
he was admitted to practice, and located at Uniontown. 
He was 14 years chairman of the Democratic Executive 
Committee of Perry County; 4 years a member of the 
State Executive Committee; declined appointment to the 
Court of Appeals in 1914; Captain of Co. M., 2nd Alabama 
Volunteer Infantry, Spanish- American War ; Assistant Ad- 
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jutant General, A. N. G., for past 8 years ; and a member 
of the K. of P., the Elks, and the Presbyterian Church. On 
June 4, 1900, he was married to Miss Mattie Lea Harwood. 
They have one son, Llewellen Pitts. 

EDWARD SEABROOKE WATTS, like Mr. Golson, 
died as the result of an automobile accident. On Saturday 
afternoon the car in which he was driving, turned over, 
pinning him under the machine. He never regained con- 
sciousness, but passed away at St. Margaret's hospital, 
Montgomery, about 11 o'clock p. m., October 7, 1916. 
Mr. Watts was of historic stock. His father was Thomas 
H. Watts, Jr., a lawyer late of Montgomery; and his 
mother was Miss Johness Bealle Eddins, of the prominent 
family of that name in Tuscaloosa. His grandfather was 
Alabama's second War Governor, Thomas Hill Watts, 
Gov. Watts was a lawyer of distinction. He was the Col- 
onel of the 17th Alabama Infantry Regiment, and later At- 
torney General of the Confederacy. Thomas H. Watts, Jr., 
was a member of the Alabama Constitutional Convention 
of 1901. 

Mr. E. S. Watts was a native of Montgomery, born June 
5, 1882. He was educated in the schools of the city. He 
took a law course at the University of Alabama, and at the 
Columbia Law School. He was admitted to the bar in 
1904. From that date until his death he continued the prac- 
tice with the following professional connections: Watts 
and Son 1905, Watts and Letcher for two years, Troy, 
Watts and Letcher until 1910, and from 1910 to the death 
of Judge J. M. Chilton in 1916, he was associated with that 
excellent lawyer. Mr. Watts was attorney for Montgom- 
ery County from 1908 to 1911. In 1913 he was elected city 
attorney of Montgomery, serving until the change of ad- 
ministration in 1915. His wife was Virginia Tyson, daugh- 
ter of Senator Joseph Norwood, to whom he was married 
November 4, 1908. He had one child, Edward S. Watts, Jr. 
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ORGANIZATION 



Montgomery, Ala., Dec. 13, 1878. 

The undersigned members of the legal profession, believ- 
ing that the formation of a Bar Association of Alabama is 
desirable, respectfully request the members of the Bar of 
each County to appoint one or more delegates to attend 
a Convention of the Bar of the State, to be held in the 
Hall of the House of Representatives, on the 15th day of 
January, next, at 7 P. M., and that E. W. Pettus and Wm. 
M. Brooks of Selma, and W. L. Bragg of Montgomery, are 
requested to prepare a plan of organization to be submit- 
ted to said Convention. 



D. S. Troy 

T. H. Watts, Sr. 
John A. Minnis 
Jos. Wheeler 
L. P. Walker 
F. B. Clark, Jr. 
Gaylord B. Clark 
Neil McCarron 
Geo. F. Moore 
W. L. Bragg 
J. J. Robinson 

E. J. Fitzpatrick 
John W. A. Sanford 
H. C. Tompkins 
John Enochs 
Leroy F. Box 

A. H. McClung 
Wm. G. Cochrane 
H. A. Woolf 
Alexander Troy 
T. M. Arrington 
E. P. Morrissett 
C. J. Watson 
Thos. G. Jones 
Milton Humes 
W. G. Little, Jr. 
J. M. Falkner 
Lester C. Smith 
J. S. Winter 



M. L. Stansel 
W. S. Thorington 
J. Little Smith 
W. P. Chilton 
David Clopton 
Geo. P. Harrison, Jr. 
J. L. Cunningham 
A. C. Hargrove 
L. A. Dobbs 
Jno. D. Roquemore 
Jno. A. Padgett 
J. R. Satterfield 
W. E. Clark 
J. W. Bush 
Jno. T. Heflin 
C. F. Hamill 
Jno. A. Foster 
Malachi Riley 
A. L. Brooks 
Thos. W. Williams 

F. W. Bowden 

G. D. Campbell 
H. A. Sharpe 
W. P. Jack 

J. T. Holtzclaw 
Wade I^eyes 
W. A. Gunter 
H. C. Semple 
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Pursuant to the foregoing call, a preliminary conference 
in reference to organizing a State Bar Association met in 
the Hall of the House of Representatives on the 15th of 
January, 1879. 

On motion of D. S. Troy, L. P. Walker of Huntsville, 
was unanimously elected chairman of the meeting and on 
motion of J. J. Robinson, of Chambers, Geo. W. Taylor, of 
Choctaw, was elected secretary pro tem., and the names of 
thirty members of the Bar, desirous of organizing a State 
Bar Association, were enrolled by the Secretary. 

Messrs. E. W. Pettus, Wm. M. Brooks and W. L. Bragg, 
the Committee designated and requested in the call to 
draft a plan of organization to be submitted to the con- 
ference through W. L. Bragg, reported a Constitution and 
By-Laws for The Alabama State Bar Association. 

The report of the Committee was received, and the Con- 
stitution and By-Laws, subject to amendment by the con- 
ference, were adopted. 

On motion of Joseph Wheeler, of Lawrence, Alex. Troy, 
of Montgomery, was elected Secretary and Treasurer of 
The Alabama State Bar Association as organized under 
said Constitution and By-Laws. 

On motion, the conference adjourned to meet at the 
same place on Monday, 20th January. 

At the re-assembling of the meeting the Chairman, L. 
P. Walker, being absent, on motion of W. G. Little, Jr., of 
Sumter, Thos. H. Watts, Sr., of Montgomery, was called to 
the Chair. 

The proposed changes in the Constitution and By-Laws 
were agreed to unanimously. 

D. S. Troy then introduced the following resolutions 
which were adopted: 

Resolved, That this Convention elect a President and 
five Vice-Presidents of the Bar Association of the State, 
to serve under the Constitution and By-Laws reported by 
the Committee as amended by this Convention until the 
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first annual meeting of said Association, which shall be 
held on the first Tuesday in December, 1879. 

Resolved, That the President of said Association, elected 
by this Convention, shall appoint the Executive Commit- 
tee and Central Council, provided for in said Constitu- 
tion and By-Laws and the persons thus appointed shall 
discharge the duties of the positions to which they may be 
appointed, until said first annual meeting and until their 
successors are elected or appointed, as provided in said 
Constitution and By-Laws. 

Resolved, That any member of the Bar of this State, 
who shall sign or authorize his signature to the roll of 
membership of said Bar Association, and pay to the Sec- 
retary and Treasurer the initiation fee within sixty days 
from this date, shall be a member of this Bar Association, 
and said Constitution and By-Laws shall become operative 
at the expiration of said period of sixty days on all who 
shall have subscribed the roll of membership, and paid the 
initiation fee. 

Resolved, That it shall be the duty of the Secretary, 
without delay, to send by mail a printed copy of said 
Constitution and By-Laws and of these resolutions to 
every member of the Bar of this State whose address can 
be ascertained, and also a circular stating briefiy the ac- 
tion of this Convention, the names of the officers elected 
by it, and the names of the Executive Committee and 
Central Council appointed by the President. 

Resolved, That the Chairman appoint a committee of 
three to prepare an act of incorporation of the Associa- 
tion, conferring such powers as may be necessary to ac- 
complish the objects declared in the Constitution, and, if 
practicable, to secure the enactment by the General As- 
sembly. 

The Chair appointed W. L. Bragg, W. G. Little, Jr., and 
G. B. Qark, as the committee to prepare the act of incor- 
poration. 

On motion, the Chair appointed a committee of three, 
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consisting of D. S. Troy, J. Little Smith, and H. A. Woolf, 
to nominate a President and five Vice-Presidents for the 
ensuing year. 

The Committee, after deliberation, reported the follow- 
ing as the officers of the Association: 

President, W. L. Bragg, Montgomery; Vice-Presidents, 
Peter Hamilton, Mobile ; E. W. Pettus, Selma ; L. P. Wal- 
ker, Himtsville; H. M. Somerville, Tuscaloosa; Jas. L. 
Pugh, Eufaula. 

The report of the committee was unanimously adopted. 

W. G. Little, Jr., offered the following resolution, which 
was adopted: 

Resolved, That this Bar Association recommends the 
Alabama Law Journal, published at Tuscaloosa, to the 
profession of this State as worthy of their support and 
patronage. 

The meeting then adjourned. 

THOS. H. WATTS, Chairman. 
ALEX. TROY, Secretary. 
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AN ACT 
Incorporating the Alabama State Bar Association. 

Section 1. Be it enacted by the General Assembly of 
Alabama, That Edmund W. Pettus, Leroy P. Walker, 
Peter Hamilton, James L. Pugh, H. M. Somerville, Thomas 
H. Watts, Sr., Daniel S. Troy, William M. Brooks, Wil- 
liam G. Little, Jr., John Little Smith and Walter L. Bragg, 
and their associates and successors, be and they are here- 
by made a body corporate under the name of, "The Ala- 
bama State Bar Association," and with power under that 
name to sue and be sued, plead and be impleaded, answer 
and be answered unto, in any of the courts of law or 
equity in this State, to have a common seal, and to break 
or alter the same at pleasure, to have, hold and enjoy real 
and personal estate of the value of not mofe than twenty 
thousand dollars, and in addition thereto a library or 
libraries of books of law or learning without Hmitation 
as to value, to buy, sell or dispose of, or acquire in any 
way property within the limits aforesaid, and for the pur- 
poses and objects of the Association as hereinafter set 
forth. 

Sec. 2. Be it further enacted. That the purpose and 
objects of the said incorporated Association are hereby 
declared to be: To advance the science of jurisprudence, 
promote the administration of justice throughout this 
State, uphold the honor of the profession of the law, and 
to establish cordial intercourse among the members of the 
Bar of Alabama. 

Sec. 3. Be it further enacted. That said Asosciation 
shall have power to make a constitution, by-laws, rules 
and regulations for the order and government of said As- 
sociation, or of any officer or agent thereof, and to pro- 
vide for the trial and expulsion of members, or removal 
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of any officer or agent, and to elect a President, five Vice- 
Presidents, a Secretary-Treasurer, and all other officers 
which in its discretion may be deemed necessary or proper 
for carrying out the objects of the organization, to im- 
pose fines and penalties on its members for violation 
thereof, and that the funds thus received shall be applied 
to such purposes as the said Association may direct. 

Sec. 4. Be it further enacted. That the officers thus 
elected shall hold office for such time as the said Associa- 
tion shall prescribe; and a failure to elect officers at the 
proper time therefor shall not operate as a dissolution of 
the corporation, but such officers shall retain their power 
and offices until their successors shall be elected or ap- 
pointed. 

Sec. 5. Be it further enacted, That this charter of in- 
corporation can be rendered operative by the said Asso- 
ciation organizing or acting thereunder at any time within 
one year after the passage of this Act, and any organiza- 
tion of said Association heretofore made with reference 
to obtaining the benefits of this Act of incorporation shall, 
if operated under the provisions of this Act, be an ac- 
ceptance thereof if done at any time within the period 
of one year as aforesaid; and any constitution, by-laws, 
rules and regulations heretofore adopted by said Associa- 
tion, to take effect then or at a future time under the pro- 
visions of this Act of incorporation, shall in all things be 
as valid as if such constitution, by-laws, rules and regula- 
tions, had in all respects been prepared and adopted by 
said Association to take effect then or at a future time 
under the provisions of this Act of incorporation, shall in 
all things be as valid as if such constitution, by-laws, rules 
and regulations had in all respects been prepared and 
adopted by said Association after the passage of this Act, 

Approved February 12, 1879. 
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AN ACT 



To amend Sections 598, 599, 600, 601, 603, 605, 606, and 610 
of the Code of Alabama, (1896). 

Be it enacted by the Legislature of Alabama: 
Section 1. That Section 598 of the Code of Alabama be, 
and the same is hereby amended so as to read as follows: 
The Alabama State Bar Association, or the Central Coun- 
cil thereof, has authority to institute and prosecute, or 
cause to be instituted and prosecuted, in the name of the 
State of Alabama, the proceedings herein prescribed for 
the suspension or removal of an attorney. 

Sec. 2. That Section 599 of said Code be, and the same 
is hereby amended so as to read as follows: The accusa- 
tion must be in writing, and when the prosecution is in- 
stitrted by the Alabama State Bar Association, or the 
Central Council thereof, a written statement signed by 
said Council, and attested by the Secretary of said Asso- 
ciation, accompanied by written affidavit of any person 
or persons making charges for suspension or removal of 
such attorney, if any, taken before any officer authorized 
by law to administer oaths within or out of the State, set- 
ting forth the facts upon which the same may be based, 
shall be delivered by the Secretary of said Association to 
the Solicitor of the Circuit in which such attorney resides 
and thereupon, or when the proceeding is taken by the 
court of its own motion, the Solicitor of said Circuit shall 
draw up such accusation, citing the accused to appear be- 
fore said Circuit Court, or City Court, or court of life ju- 
risdiction, on a day named therein, and moving the court 
for the suspension or removal of such attorney, and have 
the same served by the sheriff of the county of such at- 
torney's residence, by leaving a copy thereof with the ac- 
cused. 

Sec. 3. That Section 600 of said Code be, and the same 
is hereby amended so as to read as follows: If the pro- 
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ceedings are upon the information of an individual, the 
accusation must be in writing, setting forth the facts upon 
which the charges are based, verified by the oath of such 
individual, or some other person, taken before any officer 
authorized by law to administer oaths in or out of the 
State, that such facts are true, and must be presented to 
and filed in said Circuit Court, or City Court, or court of 
like jurisdiction, accompanied by security for costs to be 
approved by the judge thereof. 

Sec. 4. That Section 601 of said Code be, and the same 
is hereby amended so as to read as follows: When the 
accusation is made by an individual, the Circuit Court, or 
City Court or court of like jurisdiction, must be of opinion 
that the accusation would, if true, furnish grounds of sus- 
pension or removal of such attorney, make an order re- 
quiring the accused to appear and answer the same at a 
specified day during that, or the next term, or at any 
other time, which the court can hear and determine the 
same, a copy of which, together with a copy of the ac- 
cusation, must be served upon the accused; provided, that 
if such order is made, or the proceedings are instituted by 
the court of its own motion, or as provided by Section 2 of 
this Act, ten days before any term of the court, or before 
the adjournment thereof such accusation must be made 
returnable and be heard during said term, unless continued 
for good cause by the court, upon such terms as it may 
impose. 

Sec. 5. That Section 603 of said Code be, and the same 
is hereby amended so as to read as follows : The accused 
may answer such accusation, either by objecting in writ- 
ing to the sufficiency thereof, or by denying the truth of 
the facts alleged or setting forth the facts of his defense, 
which said answer as to facts, by denial or otherwise, must 
be in writing, signed by the accused and verified by his 
oath, and the accusation, objections and answer in said 
proceedings are hereby made a record therein as in other 
civil suits or proceedings in said court. 
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Sec. 6. That Section 605 of said Code be, and the same 
is hereby amended so as to read as follows : If the accus- 
ed pleads guilty, or fails or refused to answer the accusa- 
tion, the court m,ust proceed to judgment of suspension 
or removal; if he answer the accusation, the court must 
immediately, or at such time as it may appoint, proceed 
to try the same, either side having the right to demand a 
trial by jury; if no jury is demanded, the court in trying 
the same shall make and file a statement of the facts es- 
tablished by the evidence, and if the jury is demanded, the 
jury must make a special finding of the facts, upon issues 
of facts submitted by the court, and up such statements 
of facts by the court, or special findings of facts by the 
jury, the court must render judgment of acquittal or sus- 
pension, or removal, of the accused, as such facts may 
warrant; privided, however, that such accused attorney 
may stop or prevent such prosecution by a surrender of 
his license as an attorney in all the courts of the State of 
Alabama, a record of which surrender shall be made in the 
Supreme Court of said State. 

Sec. 7. That Section 606 of said Code be, and the same 
is hereby amended so as to read as follows: The pro- 
ceedings when instituted by the court of its own motion, or 
when the written statement hereinbefore provided for has 
been precented by the Alabama State Bar Association, or 
its Central Council, to the Solicitor of the Circuit, in which 
the accused resides, must be conducted in the name of the 
State, and when on the information of an individual in the 
name of the State upon the information of such person; 
and in all cases the Solicitor of said Circuit shall appear 
and sustain such accusation, and be responsible for the 
faithful performance thereof as of other official duties re- 
quired of him by law; provided ,however, that the court 
may, upon the motion of said Solicitor, and upon good 
cause shown at any time require said The Alabama State 
Bar Association to g^ve security for the costs of such pro- 
ceedings to be approved by the court within ten days from 
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notice to the Secretary of said Association, by said Solic- 
itor, and the hearing of said cause shall be postponed for 
that time, unless such security shall be sooner given. 

Sec. 8. That Section 610 of said Code; be, and the same 
is hereby amended so that the same shall read as follows: 
Either party may appeal to the Supreme Court from any 
adverse judgment rendered by said Circuit Court, City 
Court, or court of like jurisdiction, in said proceedings, at 
any time within thirty days after such judgment, in the 
manner now prescribed by law for appeals in civil cases, 
and may reserve by bill of exception any question proper 
to be reserved in civil causes and the judgment rendered 
in said proceedings, and the Supreme Court may affirm, 
modify, or reverse such judgment, or render such judg- 
ment in such proceeding as the Circuit Court, City Court, 
or court of like jurisdiction, shall have rendered. 

Sec. 9. Whenever any disagreement or controversy 
rises between an attorney at law and any other person, 
respecting the amount of the compensation to which he is 
entitled by contract or otherwise, and his retention of the 
same out of any funds in his hands, such attorney may 
by motion in the Circuit Court, City Court, or court of 
like jurisdiction, of the county of his residence of which 
such other person shall have notice, obtain an order of 
said court that a certain amount is due him under such 
contract, or would be reasonable compensation for his serv- 
ices, and when such motion is made and order obtained, 
such attorney shall not be subject to prosecution, suspen- 
sion or removal under this act, and other penalty therefor ; 
but nothing herein contained shall affect or destroy any 
civil action to which any person would be entitled against 
such attorney respecting the same or any criminal prose- 
cution which the accused would be otherwise liable. 

Sec. 10. All laws and parts of laws in conflict with this 
act are hereby repealed. 

Approved Oct. 3, 1903. 
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AN ACT 
To amend Section 2995 of the Code. 

Be it enacted by the Legislature of Alabama, That Sec- 
tion 2995 of the Code be amended so as to read as follows : 

Section 1. The Alabama State Bar Association or the 
Central Council thereof has authority to institute and 
prosecute or cause to be instituted and prosecuted in the 
name of the State of Alabama the proceedings herein pre- 
scribed for the suspension or removal of an attorney. Pro- 
vided, however, that when such proceedings are instituted 
by said Bar Association or its Central Council, no security 
for costs shall be required to be given, nor shall said As- 
sociation or the Central Council or the members thereof, 
be liable for costs if the proceedings instituted by it are not 
sustained. 

Approved August 25, 1915. 

AN ACT 

To prescribe the time within which proceedings for the 
disbarment of an attorney at law must be beg^n. 

Be it enacted by the Legislature of Alabama. Section 1. 
That all proceedings in any court of this State to disbar 
any attorney authorized to practice law in this State must 
be beg^n within three years after the act made the basis 
of such proceedings shall have been committed. 

Section 2. That all laws and parts of laws, either gen- 
eral, special or local, in conflict with this act be and the 
same are hereby repealed. 

Approved September 28, 1915. 
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ARTICLE I. 

The object of the Association shall be to advance the 
science of jurisprudence, promote the administration of 
justice throughout the State, uphold the honor of the pro- 
fession of the law, and establish cordial intercourse among 
the members of the Bar of Alabama. This Association 
shall be known as "The Alabama State Bar Association." 

ARTICLE II. 

Any white member of the legal profession who is a mem- 
ber of the Bar of the State in good standing may become a 
member by vote of the Association, on open nominattion. 

ARTICLE III. 

The Officers of the Association shall consist of one Pres- 
ident, five Vice-Presidents, a Secretary, a Treasurer, a 
Central Council, and Executive Committee, which com- 
mittee shall be composed of five members, one of whom 
shall be the Secretary and Treasurer of the Association. 

Each of the officers, council and committee, shall be 
elected at each annual meeting by the Association for the 
year next ensuing, but the same person shall not be elected 
President two years in succession. All such elections shall 
be by ballot. They shall hold office from the adjournment 
of the meeting at which they are elected . 

ARTICLE IV. 

The Central Council shall consist of five members and 
shall be at all times an advisory board for consultation 
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and conference when called on for that purpose by the 
President or any Vice-President who may for the time 
being be acting as President. 

ARTICLE V. 

The President by and with the advice and consent of the 
Central Council, may establish a Local Council in any 
County of this State by issuing a warrant to that effect, 
naming therein the persons composing such Local Council. 
Each Council shall consist of not less than three nor more 
than seven members. No person shall be eligible to ap- 
pointment as a member of any Local Council who is not 
at the time a member of this Association. 

ARTICLE VI. 

The admission fee shall be five dollars and the annual 
dues shall be five dollars, to the paid as may be prescribed 
by the By-Laws. The admission fee shall be in lieu of 
the annual dues for the current year in which it is paid. 
No member shall be qualified to exercise any privilege of 
membership while his fees or dues remain unpaid; Pro- 
vided, however, that a member who has paid twenty-five 
annual dues, including the admission fee, shall be exempt 
thereafter from the payment of annual dues. 

ARTICLE VIL 

By-Laws may be adopted at any annual meeting of the 
Association by a majority of the members present. 

ARTICLE VIIL 

The following committees shall be annually appointed 
by the President for the ensuing year, and shall consist of 
five members each: 
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1. On Jurisprudence and Law Reform. 

2. On Judicial Administration and Remedial Procedure. 

3. On Legal Education and Admission to the Bar. 

4. On Publication. 

5. On Correspondence. 

6. On Legislation. 

7. On Local Bar Associations. 

A majority of the members of any committee, or of the 
Central Council who may be present at any meeting of 
sudh committee or council, shall constitute a quorum for 
the purposes of such meeting. Vacancies in any office pro- 
vided for by this Constitution shall be filled by appoint- 
ment by the President. 

ARTICLE IX. 

The Central Council and Executive Committee shall each 
perform such duties as may be assigned to them by the 
President, or as may be defined by the By-Laws, except 
as herein otherwise directed. 

ARTICLE X. 

This Association shall meet annually at such time and 
place as the Executive Committee may determine, and 
those present at such meeting shall constitute a quorum. 
The Executive Committee shall require thirty days' notice 
of the time and place of meeting, by publication in a news- 
paper, to be given; which publication shall be made by 
the Secretary. 

ARTICLE XL 

The President shall open each annual meeting of the 
Association with an address in which he shall communi- 
cate the most noteworthy changes in statute law on points 
of general interest made in the several States and by Con- 
gress during the preceding year. 
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ARTICLE XII. 

The Constitution may be altered or amended by a vote 
of three-fourths of the members present at any annual 
meeting, but no such change shall be made at any meeting 
at which less than thirty members are present. 

ARTICLE XIII. 

Each Local Council shall perform such duties as it may 
be called upon to perform by the President or as may be 
defined by the By-Laws. 

ARTICLE XIV. 

Any member of the Association may be suspended or 
expelled for misconduct in his relations to this Association 
o rin his profession, on conviction thereof, as may be pre- 
scribed by the By-Laws. 

ARTICLE XV. 

This Constitution shall go into immediate effect. This 
Association shall be incorporated under the laws of the 
State of Alabama as soo nas practicable, and until such 
incorporation all money and property of said Association 
shall be vested in the President and Treasurer, as Trustee 
thereof, who shall pay over an ddeliver the same to said 
corporation as its property as soon as the corporation is 
created by law. 

ARTICLE XVI. 

The two offices of Secretary and Treasurer may be filled 
by one person, if the Association shall, by its By-Laws, so 
determine. 
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BY-LAWS 



I. 

The President shall preside at all meetings of the Asso- 
ciation, and in case of his absence one of the Vice-Presi- 
dents shall preside. 

II. 

The Secretary shall keep a record of all meetings of the 
Association, and all other matters of which a record shall 
be deemed advisable by the Association, and shall conduct 
the correspondence of the Association with the concur- 
rence of the President. He shall notify the officers and 
members of their election and shall keep a roll of the mem- 
bers, and shall issue notice of all meetings. 

III. 

The Treasurer shall collect, and, under the direction of 
the Executive Committee disburse all funds of the Asso- 
ciation; he shall report annually, and oftener if required; 
he shall keep regular accounts, which shall be at all times 
open to inspection of the members of the Association. His 
accounts shall be audited by the Executive Committee. Be- 
fore discharging any of the duties of his office, the incum- 
bent shall execute a bond with good and sufficient surety, 
to be approved by the President, payable to the President 
and his successors in office, in the sum of five thousand 
dollars, for the use of the Association and conditioned that 
he will well and faithfully perform the duties of his office 
so long as he discharges any of the duties thereof. 

IV. 

The Executive Committee shall meet at least once a 
month, except in July, August and September. They shall 
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have power to make such regulations, not inconsistent 
with the Constitution and By-Laws, as shall be necessary 
for the protection of the property of the Association, and 
for the preservation of good order in the conduct of its 
aflfairs. Thy shall keep a record of their proceedings, 
which shall be read at the ensuing meeting of the Associa- 
tion ; and it shall be their duty to present business for the 
Association. They shall have no power to make the As- 
sociation liable for any debts amounting to more than half 
the amount in the Treasurer's hands in cash, and not sub- 
ject to prior liabilities. They shall perform such other 
duties as are required of them by the Constitution, or as 
may be assigned to them by the President. 

They shall have power to reinstate a member who has 
beep dropped from the roll for the non-payment of dues, 
upon the payment of such back-dues as the Committee 
shall think equitable, and it shall be the duty of the Com- 
mittee to nominate such applicants for membership in the 
Association as have received their favorable consideration. 

V. 

The Central Council shall perform all such duties as 
may be required of them by the Constitution or as are as- 
signed to them by the President, but they shall not be re- 
quired to keep a record of their proceedings, nor shall they 
make any report to any meeting of the Association, un- 
less such report is required by the Association, and then 
only as to the particulars about which they are required 
to report ; and the provisions of this section shall apply also 
to the Local Councils. 

VI. 

At each annual, stated or adjourned meeting of the As- 
sociation the order of business shall be as follows : 

1. Address of the President. 

2. Report of the Treasurer. 
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3. Report of the Executive Commiteee. 

4. Election, if any, to membership. 

5. Reports of Standing Committees. 

6. Reports of Special Committees. 

7. Election of officers and Appointment of Committees. 

8. Miscellaneous Business. 

This order of business may be changed by a vote of the 
majority of the members present. 

The parliamentary rules and orders contained in Cush- 
ing's Manual, except as otherwise herein provided, shall 
govern all meetings of the Association. 

VII. 

If a person elected does not, within a month after no- 
tice of his election, signify his acceptance of membership 
by a letter to the Secretary to that effect, and by payment 
of the admission fee, he shall be deemed to have declined 
to become a member. 

VIII. 

In pursuanc of Article VIII of the Constitution, there 
shall be the following Standing Committees: 

1. A Committee on Jurisprudence and Law Reform, 
who shall be charged with the duty of attention to all 
proposed changes in the law, and of recommending such 
as in their opinion may be entitled to the favorable con- 
sideration of the Association. 

2. A Committee on Judicial Administration and Reme- 
dial Procedure, who shall be charged with the duty of the 
observation of the working of our judicial system, the col- 
lection of information, the entertaining and examination 
of projects for a change or reform in the system, and of 
recommending, from time to time, to the Association such 
action as they may deem expedient. 

3. A Committee on Legal Education and Admission to 
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the Bar, who shall be charged with the duty of examining 
and reporting what change it is expedient to propose in 
the system and mode of legal education, and of admission 
to the practice of the profession in the State of Alabama. 

4. A Committee on Publication, who shall be charged 
with the duty of examining and reporting, when so required 
by the Association, upon matters proposed to be published 
by its authority. 

5. A Committee on Correspondence, who shall be 
charged with the duty of corresponding with the officers 
and committees of other Bar Associations for the purpose 
of causing action relative to law questions of national im- 
portance. 

6. A Committee on Legislation ,who shall be charged 
with the duty of ascertaining and reporting to each meet- 
in gof the Bar Association such legislation as it may ap- 
prove of and consider necessary and proper to carry into 
effect the suggestion contained in the reports of the vari- 
ous committees, and papers read at any previous meeting, 
and it shall be the duty of said committee to prepare, at 
the expense of this Association, and cause to be printed 
and distributed by the Secretary to the members of the 
Association, at least thirty days before each annual meet- 
ing, in the form of bills or resolutions, all of such meas- 
ures as may be reported by it for their consideration, to- 
gether with the report of the committee. 

All reports submitted to the Association recommending 
changes in the statutory laws, or amendments thereto, 
shall be accompanied by bills or joint resolutions in the 
form to be presented to the General Assembly for enact- 
ment. 

7. A Committee on Local Bar Associations, who shall 
be charged with the duty of encouraging the organization 
and maintenance of Local Bar Associations throughout the 
State, and their affiliation with this Association. 

8. A Special Committee on Legislative Enactment 
shall be appointed by the President at the meeting next 
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before each session of the Legislature, which shall be con- 
tinued until the annual meeting after the next session of 
the Legislature, and it shall be the duty of said Committee 
to present to the Legislature, all such bills, the enactment 
of which have been recommended by this Association. 

The President may, whenever he deems it advisable, ap- 
point as many special committees as he thinks proper, 
whose duty it shall be to promote the enactment by the 
Legislature of any bill or bills which have received the 
approval of this Association. 

The Secretary of the Association, at the expense of the 
Association, shall furnish to each member of the Commit- 
tee on Legislative Enactment and to each member of any 
Special Committee so appointed by the President, a copy 
of such bills as have been approved by the Association. 

It shall be the duty of the Committee on Legislative En- 
actment and of the Special Committees to report to the 
Association next after the meeting of the Legislature. 

9. A Special Committee of three members, to be known 
as the Committee on Violation of Ethics and Law by At- 
torneys whose duty it shall be to inquire into all alleged 
breaches of the ethics of the profession or violations of 
law by attorneys, armed with inquisitorial powers, and to 
institute proceedings before the Central Council for the 
purpose of disbarring or suspending any attorney whom 
they may deem to be guilty of offenses justifying disbar- 
ment or suspension. 

Said Committee may sit during the year at such times 
and places as it may determine. 

IX. 

Each of the standing committees shall consist of five 
members, and shall be appointed annually by the Presi- 
dent of this Association, and shall continue in office until 
the annual meeting of the Association next after their ap- 
pointment, and until their successors are appointed, with 
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power to adopt rules for their own government not in- 
consistent with the Constitution or these By-Laws. Any 
standing committee of the Association may, by rule, pro- 
vide that three sucessive absences from the meetings of 
the conMnittee, unexcused, shall be deemed a resignation 
of the member so absent, of his place upon the committee. 
Any standing committee of the Association may, by rule, 
impose upon its members a fine for non-attendance and 
may provide for the disposition of the fines collected under 
such rule. 

By-Law X repealed July 14, 1910. 

XL 

Nominations of candidates to fill the respective offices 
may be made at the time of election by any member, and 
as many candidates may be nominated for each office as 
members may wish to name, but all elections, whether to 
office or membership must be by ballot. A majority of the 
votes cast shall be sufficient to elect to office ; but five neg- 
ative votes shall be sufficient to defeat an lection to mem- 
bership. 

XII. 

All vacancies in any office or committee of this Associa- 
tion shall be filled by appointment of the President and 
the persons thus appointed shall hold for the unexpired 
term of his predecessor; but if a vacancy occur in the 
office of President, it shall be filled by the Association at 
its first stated meeting occurring more than ten days after 
the happening of such vacancy and the person elected 

shall hold office for the unexpired term of his predecessor. 

« 

XIII. 

Every member of this Association, except non-resident 
honorary members, shall pay his annual dues to the Treas- 
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urer on the first day of March in each year, and if said 
dues remain unpaid at the time of the meeting of the As- 
sociation, following the accrual of such dues, the mem- 
bers so in default shall be dropped from the roll of mem- 
bers. 

XIV. 

These By-Laws may be amended at any stated, adjourned 
or annual meeting of the Association by a majority vote of 
those present. 

XV. 

Any officer may resign at any time upon settling his 
accounts with the Association. A member may resign at 
any time upon the payment of all dues to the Association ; 
and from the date of the receipt by the Secretary of a no- 
tice of resignation with an endorsement thereon by the 
Treasurer that all dues have been paid as above provided, 
the person giving such notice shall cease to be a member 
of the Association. 

XVI. 

The offices of Secretary and Treasurer shall be filled by 
the Secretary, and his annual salary shall be five hundred 
dollars, one-half of which shall be due on the first day of 
May, and the other half on the first day of November in 
each year, but may be paid earlier or at any other time if 
Executive Committee shall, in writing, so direct, but this 
shall be in full of all compensation to him. No other offi- 
cer of the Association shall receive any salary or compen- 
sation. 

XVII. 

The Association shall have its annual meeting at such 
time and place as the Executive Committee may deter- 
mine, and continue in session until all the business before 
it is disposed of. If the President and Executive Com- 
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mittee shall determine that it is necessary for said Asso- 
ciation to hold any other meeting, during any year, the 
same shall be held at such time and place as the Execu- 
tive Committee may fix, and upon twenty days' notice of 
such time and place to be given by the Secretary, by pub- 
lication in a public newspaper, and the Secretary shall give 
this notice upon the order of the President. 

XVIII. 

Each County, City or Local Bar Association of this State 
may annually appoint delegates, not exceeding two in num- 
ber, to the next meeting of this Association. Such dele- 
gates, if not regular members of this Association, shall be 
entitled to all the privileges of membership at and during 
the said meeting except that of voting. 

XIX. 

No member shall be permitted to speak more than twice 
on any subject, and in debate, no speech shall exceed ten 
minutes in length, unless a majority of those present con- 
sent thereto. 

XX. 

The Association shall not take any partisan political ac- 
tion, nor indorse or recommend any person for any official 
position. 

XXI. 

The traveling and other necessary expenses incurred by 
the Special Committee on Violation of Code of Ethics and 
Law by Attorneys during the interval between the annual 
meetings of the Association shall be paid by the Treas- 
urer, on the approval and by order of the Executive Com- 
mittee. 
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CODE OF ETHICS OF THE ALABAMA STATE BAR 
ASSOCIATION 



Adopted December 14^ 1887. 

Note. — ^This Code was prepared by a Committee of the 
Association and is believed to be the first ever adopted. 
It has been the model for the Code adopted by the Ameri- 
can Bar Association and many State Bar Associations. 

The Association has had copies of this Code suitably 
printed on card board, framed and placed on the walls of 
every Court House in the State. 



The purity, and efficiency of judicial administration 
which under our system is largely governmental itself, de- 
pend as much upon the character, conduct and demeanor 
of attorneys in this great trust, as upon the fidelity and 
learning of courts, or the honesty, and intelligence of 
juries. 

"There is perhaps no profession after that of the sacred 
ministry, in which a high toned morality is more impera- 
tively necessary than that of the law. There is certainly 
without any exception, no profession in which so many 
temptations beset the path to swerve from lines of strict 
integrity; in which so many delicate and difficult ques- 
tions of duty are constantly arising. There are pitfalls 
and mantraps at every step, and the mere youth, at the 
very outset of his career, needs often the prudence and 
self-denial, as well as moral courage, which belongs com- 
monly to riper years. High moral principle is the only 
safe guide ; the only torch to light his way amidst darkness 
and obstruction." — Sharswood. 

A comprehensive summary of the duties specifically en- 
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joined by law upon attorneys, which they are sworn "not 
to violate," is found in Section 791 of the Code of Ala- 
bama. 

These duties are : 

"First — ^To support the Constitution and laws of this 
State and the United States. 

"Second — ^To maintain the respect due courts of justice 
and judicial officers. 

"Third — ^To employ for the purpose of maintaining the 
causes confided to them, such means only as are consistent 
with truth, and never seek to mislead the judges by any 
false statement of the law. 

"Fifth — To abstain from all offensive personalities, and 
to advance no fact prejudicial to the honor or reputation 
of a party or a witness, unless required by the justice of 
the cause with which they are charged. 

"Seventh — ^Never to reject, for any consideration per- 
sonal to themselves, the cause of the defenseless and op- 
pressed." 

No rule will determine an attorney's duty in the vary- 
ing phases of every case. What is right and proper must, 
in the absence of statutory rules and an authoritive code, 
be ascertained in view of the peculiar facts, in the light of 
conscience, and the conduct of honorable and distinguished 
attorneys in similar cases, and by analogy to the duties 
enjoined by statute, and the rules of good neighborhood. 

The following general rules are adopted by the Ala- 
bama State Bar Association for the guidance of its mem- 
bers: 

DUTIES OF ATTORNEYS TO COURTS AND JUDICIAL 

OFFICERS. 

1. The respect enjoined by law for courts and judicial 
officers is exacted for the sake of the office, and not for 
the individual who administers it. Bad opinion of the in- 
cumbent, however well founded, cannot excuse the with- 
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holding of the respect due the oflFice, while administering 
its functions. 

2. The proprieties of the judicial station, in a great 
measure, disable the judge from defending himself against 
strictures upon his official conduct. This reason, and be- 
cause such criticisms tend to impair public confidence in 
the administration of justice attorneys should, as a rule, 
refrain from published criticism of judicial conduct, espe- 
cially in reference to causes in which they have been of 
counsel, otherwise than in courts of review, or when the 
conduct of a judge is necessarily involved in determining 
his removal from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, 
when the relations of the parties are such that they would 
not other wise be extended, subject both judge and attor- 
neys to misconstructions, and should be sedulously avoided. 
A self-respecting independence in the discharge of the at- 
torney's duties, which at the same time does not withhold 
the courtesy and respect due the judge's station, is the 
only just foundation for cordial personal and oflFicial rela- 
tions between bench and bar. All atttempts by means be- 
yond these to gain special personal consideration and favor 
of a judge are disreputable. 

4. Courts and judicial officers, in the rightful exercise 
of their functions, should always receive the support and 
countenance of attorneys against unjust criticism and pop- 
ular clamor; and it is an attorney's duty to give them his 
moral support in all proper ways, and particularly by set- 
ting a good example in his own person of obedience to law. 

5. The utmost candor and fairness should characterize 
the dealings of attorneys with the courts and with each 
other — knowingly citing as authority an overruled case, or 
treating a repealed statute as in existence — knowingly mis- 
quoting the language of a decision or text book — know- 
ingly misquoting the contents of a paper, the testimony 
of a witness, or the language or argument of opposite 
counsel — offering evidence which it is known the court 
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must reject as illegal, to get it before the jury, under the 
guise of arguing its admissibility — and all kindred prac- 
tices — ^are deceits and evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening ar- 
gument positions intended finally to be relied on, in order 
that opposite counsel may not discuss them, is unprofes- 
sional. Courts and juries look with disfavor on such prac- 
tices, and are quick to suspect the weakness of the cause 
which has need to resort to them. 

In the argument of demurrers, admissions of evidence, 
and other questions of law, counsel should refrain from 
"side-bar" remarks and sparring discourse to influence the 
jury or bystanders. Personal colloquies between counsel 
tend to delay, and promote unseemly wrangling, and ought 
to be discouraged. 

6. Attorneys owe to the courts and the public whose 
business the courts transact, as well as to their own clients, 
to be punctual in attendance on their causes; and when- 
ever an attorney is late he should apologize or explain 
his absence. 

7. One side must always lose the cause; and it is not 
wise, or respectful to the court, for attorneys to display 
temper because of an adverse ruling. 

DUTIES OF ATTORNEYS TO EACH OTHER, TO 
CLIENTS AND THE PUBLIC. 

8. An attorney should strive at all times, to uphold the 
honor, maintain the dignity, and to promote the useful- 
ness of the profession; for it is so interwoven with the 
administration of justice that whatever redounds to the 
good of one advances the other ; and the attorney thus dis- 
charges, not merely the obligation to his brothers, but a 
high duty to the State and his fellow-man. 

9. An attorney should not speak slightingly or dispar- 
agingly of his profession, or pander in any way to unjust 
popular prejudices against it and he should scrupulously 
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refrain at all times, and in all relations of life, from avail- 
ing himself of any prejudice or popular misconception 
against lawyers, in order to carry a point against a 
brother attorney. 

10. Nothing has been more potential in creating and 
pandering to popular prejudice against lawyers as a class, 
and in withholding from the profession the full measure 
of public esteem and confidence which belong to the proper 
discharge of its duties than the false claim, often set up 
by the unscrupulous in defense of questionable transac- 
tions, that it is an attorney's duty to do everything to suc- 
ceed in his client's cause. 

An attorney "owes entire devotion to the interest of his 
client, warm zeal in the maintenance and defense of his 
cause, and the exertion of the utmost skill and ability," to 
the end that nothing may be taken or withheld from him, 
save by the rules of law, legally applied. No sacrifice or 
peril, even to the loss of life itself can absolve from the 
fearless discharge of this duty. Nevertheless, it is stead- 
fastly to be borne in mind that the great trust is to be per- 
formed within and not without the bounds of the law 
which creates it. The attorney's office does not destroy 
man's accountability to the Creator, or loosen the duty of 
obedience to law, and the obligation to his neighbor; and 
does not permit, much less demand, violation of law, or 
any manner of fraud or chicanery, for the client's sake. 

11. Attorney's should fearlessly expose before the prop- 
er tribunals corrupt or dishonest conduct in the profes- 
sion and there should never be any hesitancy in accept- 
ing employment against an attorney who has wronged his 
client. 

12. An attorney appearing or continuing as private 
counsel in the prosecution for a crime of which he believes 
the accused is innocent, forswears himself. The State's 
attorney is criminal, if he presses for a conviction, when 
upon the evidence he believes the prisoner innocent. If 
the evidence is not plain enough to justify a nolle pros., 
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a public prosecutor should submit the case, with such com- 
ments as are pertinent, accompanied by a candid state- 
ment of his own doubts. 

13. An attorney cannot reject the defense of a person 
accused of a criminal offense, because he knows or be- 
lieves him guilty. It is his duty by all fair and honorable 
means to present such defenses as the law of the land 
permits, to the end that no one may be deprived of life or 
liberty, but by due process of law. 

14. An attorney must decline in a civil cause to con- 
duct a prosecution, when satisfied that the purpose is 
merely to harrass or injure the opposite party, or to work 
oppression and wrong. 

15. It is bad practice for an attorney to communicate 
or argue privately with the judge as to the merits of his 
cause. 

16. Newspaper advertisements, circulars, and business 
cards, tendering professional services to the general pub- 
lic are proper; but special salicitation of particular indi- 
viduals to become clients ought to be avoided. Indirect 
advertisement for business, by furnishing or inspiring edi- 
torials or press notices, regarding causes in which the at- 
torney takes part, the manner in which they are conducted, 
the importance of his positions, the magnitude of the in- 
terests involved, and all other like self-laudation, is of 
evil tendency, and wholly unprofessional. 

17. Newspaper publications by an attorney as to the 
merits of pending or anticipated litigation, call forth dis- 
cussion and reply from the opposite party, tend to pre- 
vent a fair trial in the courts, and otherwise prejudice the 
due administration of justice. It requires a strong case 
to justify such publications ; and when proper, it is unpro- 
fessional to make them anonymously. 

18. When an attorney is a witness for his client except 
as to formal matters, such as the attestation or custody of 
an instrument and the like, he should leave the trial of 
the cause to other counsel. Except when essential to the 
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ends of justice, an attorney should scrupulously avoid tes- 
tifying in court on behalf of his client, as to any matter. 

19. The same reasons which make it improper in gen- 
eral for an attorney to testify for his client, apply with 
greater force to assertions, sometimes made by cotmsel 
in argument, of personal belief in the client's innocence or 
the justice of his cause. If such assertions are habitually 
made they lose all force and subject the attorney to false- 
hoods; while the failure to make them in particular cases 
will often be esteemed a tacit admission of belief of the 
client's guilt, or the weakness of his cause. 

20. It is indecent to hunt up defects in titles and the 
like and inform thereof, in order to be employed to bring 
suit ; or to seek out a person supposed to have a cause of 
action, and endeavor to get a fee to litigate about it. Ex- 
cept where ties of blood, relationship or trust, make it an 
attorney's duty, it is unprofessional to volunteer advice to 
bring a lawsuit. Stirring up strife and litigation is for- 
bidden by law, and disreputable in morals. 

21. Communications and confidences between client and 
attorney are the property and secrets of the client, and 
cannot be divulged, except at his instance ; even the death 
of the client does not absolve the attorney from his obli- 
gation of secrecy. 

22. The duty not to divulge the secrets of clients ex- 
tends further than mere silence by the attorney, and for- 
bids accepting retainers or employment afterwards from 
others involving the client's interests, in the matters about 
which the confidence was reposed. When the secrets or 
confidence of a former client may be availed of or be ma- 
terial, in a subsequent suit, as the basis of any judgment 
which may injuriously affect his rights, the attorney can 
not appear in such cause, without the consent of his former 
client. 

23. An attorney can never attack an instrument or pa- 
per drawn by him for an infirmity apparent on its face; 
nor for any other cause where confidence has been re- 
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posed as to the facts concerning it. Where the attorney 
acted as a mere conveyancer, and was not consulted as to 
the fact, and unknown to him, the transaction amounted to 
the violation of the criminal laws, he may assail it on that 
ground, in suits between third persons, or between parties 
to the instrument and strangers. 

24. An attorney openly, and in his true character, may 
render purely professional services before committees, re- 
garding proposed legislation, and in advocacy of claims 
before departments of the government, upon the same 
principles of ethics which justify his appearance before 
the courts ; but it is immoral and illegal for an attorney so 
engaged to conceal his attorneyship, or to employ secret 
personal solicitations, or to use means other than those ad- 
dressed to the reason and understanding, to influence ac- 
tion. 

25. An attorney can never represent conflicting inter- 
ests in the same suit or transaction, except by express con- 
sent of all concerned, with full knowledge of the facts. 
Even then such a position is embarrassing, and ought to 
be avoided. An attorney represents conflicting interests 
within the meaning of this rule, when it is his duty, in be- 
half of one of his clients, to contend for that which duty 
to other clients in the transaction requires him to oppose. 

26. "It is not a desirable professional reputation to live 
and die with — that of a rough tongue, which makes a man 
to be sought out and retained to gratify the malevolent 
feeling of a suitor in hearing the other side well lashed 
and viUified." 

27. An attorney is under no obligation to minister to 
the malevolence or prejudices of a client in the trial or 
conduct of a cause. The client cannot be made the keeper 
of the attorney's conscience in professional matters. He 
cannot demand as a right that his attorney shall abuse the 
opposite party or indulge in offensive personalities. The 
attorney, under the solemnity of his oath, must determine 
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for himself whether such a course is essential to the ends 
of justice and therefore justifiiable. 

28. Clients and not their attorneys are the litigants; 
and whatever may be the ill-feeling existing between 
clients, it is unprofessional for attorneys to partake of it 
in their conduct and demeanor to each other, or to suitors 
in the case. 

29. In the conduct of litigation and the trial of causes, 
the attorneys should try the merits of the cause, and not 
try each other. It is not proper to allude to, or comment 
upon the personal history, or mental or physical peculiari- 
ties or idiosyncracies of opposite counsel. Personalities 
should always be avoided, and the utmost courtesy always 
extended to an honorable opponent. 

30. As to incidental matters pending the trial, not af- 
fecting the merits of the cause, or working substantial pre- 
judice to the rights of the client, such as forcing the op- 
posite attorney to trial when he is under affliction or be- 
reavement; forcing the trial on a particular day to the 
serious injury of the opposite attorney, when no harm 
will result from a trial at a different time; the time al- 
lowed for signing a bill of exceptions, crossing interroga- 
tories, and the like ; the attorney must be allowed to judge. 
No client has a right to demand that his attorney shall 
be illiberal in such matters, or that he should do anything 
therein repugnant to his own sense of honor and pro- 
priety; and if such a course is insisted on the attorney 
should retire from the cause. 

31. Where an attorney has more than one regular client, 
the oldest client in the absence of some agreement should 
have the preference of retaining the attorney, as against 
his other clients in litigation between them. 

32. The miscarriages to which justice is subject, and 
the uncertainty of predicting results, admonish attorneys 
to beware of bold and confident assurances to clients, es- 
pecially where the employment depends upon the assur- 
ance, and the case is not plain. 



Digitized by VjOOQ IC 



CODE OF ETHICS 345 

33. Prompt preparation for trial, punctuality in an- 
swering letters and keeping engagements, are due from 
an attorney to his client, and do much to strengthen their 
confidence and friendship. 

34. An attorney is in honor bound to disclose to the 
client at the time of retainer, all the circumstances of his 
relation to the parties, or interest or connection with the 
controversy, which might justly influence the client in the 
selection of his attorney. He must decline to appear in 
any cause where his obligation or relations to the oppo- 
site parties will hinder or seriously embarrass the full and 
fearless discharge of all his duties. 

35. An attorney should endeavor to obtain full knowl- 
edge of his client's cause before advising him, and is bound 
to give him a candid opinion of the merits and probable 
result of his cause. When the controversy will admit of 
it, he ought to seek to adjust it without litigation, if prac- 
ticable. 

36. Where an attorney, during the existence of a rela- 
tion, has lawfully made an agreement which binds his 
client, he cannot honorably refuse to give the opposite 
party evidence of the agreement, because of his subsequent 
discharge or instructions to that effect by his former 
client. 

37. Money or other trust property coming into the 
possession of the attorney should be promptly reported, 
and never commingled with his private property or used 
by him, except with the client's knowledge and consent. 

38. Attorneys should, as far as possible, avoid becom- 
ing either borrowers or creditors of their clients ; and they 
ought scrupulously to refrain from bargaining about the 
subject matter of their litigation, so long as the relation 
of attorney and client continues. 

39. Natural solicitude of clients often prompts them to 
offer assistance of additional counsel. This should not 
be met, as it sometimes is, as evidence of want of con- 
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fidence; but after advising frankly with the client, it 
should be left to his determination. 

40. Important agreements affecting the rights of clients 
should, as far as possible, be reduced to writing; but it is 
dishonorable to avoid performance of an agreement fairly 
made, because not reduced in writing, as required by rules 
of court. 

41. An attorney should not ignore known customs or 
practice of the bar or of a particular court, even when the 
law permits, without giving opposing counsel timely no- 
tice. 

42. An attorney should not attempt to compromise with 
the opposite party, without notifying his client, if prac- 
ticable. 

43. When attorneys jointly associate in a cause cannot 
agree as to any matter vital to the interest of the client, 
the course to be pursued should be left to his determina- 
tion. The client's decision should be cheerfully acquiesced 
in unless the nature of the difference makes it impracti- 
cable for the attorneys to co-operate heartily and effective- 
ly; in which event, it is his duty to ask to be discharged. 

44. An attorney coming into a cause in which others 
are employed, should give notice as soon as practicable, 
and ask for a conference, and if the association is objec- 
tionable to the attorney already in the cause, the other at- 
torney should decline to take part, unless the first attorney 
is relieved. 

45. An attorney ought not to engage in discussion of 
arugment about the merits of the case with the opposite 
party, without notice to his attorney. 

46. Satisfactory relations between attorney and client 
are best preserved by a frank and explicit understanding 
at the outset, as to amount of the attorney's compensation ; 
and when it is possible, this should always be agreed on in 
advance. 

47. In general it is better to yield something to a client's 
dissatisfaction at the amount of the fee, though the sum 
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be reasonable, than to engage in a law suit to justify it, 
which ought always to be avoided, except as a last resort 
to prevent imposition or fraud. 

48. Men, as a rule, overestimate rather than under 
value the worth of their services, and attorneys in fixing 
their fees should avoid charges which unduly magnify the 
value of their advice and services, as well as those which 
practically belittle them. A client's ability to pay can 
never justify a charge for more than the service is worth ; 
though his poverty may require a less charge in many in- 
stances, and sometimes none at all. 

49. An attorney may charge a regular client, who en- 
trusts him with all his business, less for a particular serv- 
ice than he would charge a casual client for like service. 
The element of uncertainty of compensation where a con- 
tingent fee is agreed on, justifies higher charges than 
where compensation is assured. 

50. In fixing fees the following elements should be con- 
sidered; 1st. The time and labor required, the novelty 
and difficulty of the questions involved, and the skill re- 
quisite to properly conduct the cause. 2nd. Whether the 
particular case will debar the attorney's appearance for 
others in cases likely to arise out of the transaction, and 
in which there is a reasonable Expectation that the attor- 
ney would otherwise be employed; and herein of the loss 
of other business while employed in the particular case, 
and the antagonism with other clients growing out of 
the employment. 3d. The customary charges of the bar 
for similar services. 4th. The real amount involved and 
the benefit resulting from the services. Sth. Whether 
the compensation was contingent or assured. 6th. Is the 
client a regular one, retaining the attorney in all his busi- 
ness? No one of these considerations is in itself controll- 
ing. They are mere guides in ascertaining what the serv- 
ice was really worth; and in fixing the amount it should 
never be forgotten that the profession is a branch of the 
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administration of justice and not a mere money-getting 
trade. 

51. Contingent fees may be contracted for; but they 
lead to many abuses, and certain compensation is to be 
preferred. 

52. Casual and slight services should be rendered with- 
out charge by one attorney to another in his personal cause ; 
but when the services goes beyond this, an attorney may 
be charged as other clients. Ordinary advice and services 
to the family of a decease dattorney should be rendered 
without charge in most instances; and where the circum- 
stances make it proper to charge, the fees should generally 
be less than in cases of other clients. 

53. Witnesses and suitors should be treated with fair- 
ness and kindness. When essential to the ends of justice 
to arraign their conduct or testimony, it should be done 
without villification or unnecessary harshness. Fierceness 
of maoner and uncivil behavior can add nothing to the 
truthful dissection of a false witness's testimony and often 
rob deserved strictures of proper weight. 

54. It is the duty of the court and its officers to pro- 
vide for the comfort of jurors. Displaying special con- 
cern for their comfort and volunteering to ask favors for 
them, while they are present — such as frequent motions to 
adjourn trials, or take a recess, solely on the ground of 
the jury's fatigue, or hunger, and uncomfortableness of 
their seats, or the court room, and the like — should be 
avoided. Such intervention of attorneys, when proper, 
ought to be had privately with the court; whereby there 
will be no appearance of fawning upon the jury, nor 
ground for ill-feeling of the jury towards the court or 
opposite counsel, if such requests are denied. For like 
reasons, one attorney should never ask another in the 
presence of the jury, to consent to its discharge or disper- 
sion ; and when such a request is made by the court, the at- 
torneys, without indicating their preference, should ask to 
be heard after the jury withdraws. 
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55. An attorney ought never to converse privately with 
jurors about the case ; and must avoid all unnecessary com- 
munication, even as to matters foreign to the cause, both 
before and during the trial. Any other course, no matter 
how blameless the attorney's motives, g^ves color to the 
imputing evil designs, and often leads to scandal in the 
administration of justice. 

56. An attorney assigned as counsel for an indigent 
prisoner ought not to ask to be excused for any light cause, 
and should always be a friend to the defenseless and op- 
pressed. 
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DATES AND PLACES OF MEETING 



Year. 



Date. 



Pkce. 



1879. January IS, Organization Montgomery 

1. 1879. December 4 Montgomery 

2. 1880. December 2 Montgomery 

3. 1881. December 28-30 Mobile 

4. 1882. November 20-21 Montgomery 

5. 1883. August 1-2 Blount Springs 

6. 1884. August 6-7 Birmingham 

7. 1884. December 3 Montgomery 

8. 1885. December 2-3 Montgomery 

9. 1886. December 1-2 Montgomery 

10. 1887. December 14-15 Montgomery 

11. 1888. December 19-20 Montgomery 

12. 1889. July 31, and August 1 Huntsville 

13. 1890. August 6-7 Anniston 

14. 1891. July 8-9 Mobile 

15. 1892. July 6-7 Montgomery 

16. 1893. July 5-6 Montgomery 

17. 1894. July 10-11 Montgomery 

18. 1895. July 10-11 Montgomery 

19. 1896. August 5-6 Birmingham 

20. 1897. June 30, and July 1 Montgomery 

21. 1898. June 17-18 Montgomery 

22. 1899. June 16-17 Montgomery 

23. 1900. June 15-16 Montgomery 

24. 1901. June 28-29 Montgomery 

25. 1902. July 4-5 Huntsville 

26. 1903. June 19-20 Montgomery 

27. 1904. July 8-9 Montgomery 

28. 1905. June 30, and July 1 Montgomery 

29. 1906. July 6-7 Anniston 

30. 1907. June 28-29 Montgomery 
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3L 1908. July 1-2 Montgomery 

32. 1909. July 8-9 Birmingham 

33. 1910. July 13-14 Mobile 

34. 1911. July 7-8 Montgomery 

35. 1912. July 12-13 Montgomery 

36. 1913. July 11-12 Mobile 

37. 1914. July 10-11 Montgomery 

38. 1915. July 9-10 Montgomery 

39. 1916. July 14-15 New Decatur 

40. 1917. July 12, 13, 14 Birmingham 
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LIST OF FORMER PRESIDENTS 

WALTER L. BRAGG 1879 Montgomery 

E. W. PETTUS 1879-80 Dallas 

JOHN LITTLE SMITH 1880-81 Mobile 

EDWARD A. O'NEAL 1881-82 Lauderdale 

M. L. STANSEL 1882-83 Pickens 

HENRY C SEMPLE 1883-84 Montgomery 
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...J The Ministry of the Lawyer. 

_JOur Railroad Commission. 






1 



('Alabama's 
Law. 



New Corporation 



-1 



1905. Thos. G. JoiTES 



■i 



(The Power of Congress to re- 
duce Representation in the 
House of Representatives and 
the Electoral College. 

fHas the Citisen of the United 
States in the custody of the 
State's officers, upon accusa- 
tion of Cr&ne against its 
Laws any Immunity or right 
which may be protected by 
the United States against 
Mob Violence. 



1906. DaKIEL PAlTRIDOBy Je... 

1906. Heket Fittb 

1907. Aemstead Beowx 

1907. W. 3. THoaiiroTOJf 



"""■(The Rationale of Interference 
J by Injunction with Criminal 

I Prosecution under void Mu- 

I nicipal Ordinances. 

. J Trial Courts in Alabama. 

J The Province of Law. 

(The Statute of Amendments as 
— i afiFecting the Common Law 
( Rule as to Departure, and 
i the Doctrine of Relation. 
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Tear, Name, Subject, 

rie Caricaturist as a Ovil 
Power. 

rssirable changes in our Chan- 
cery Practice after the New 
Code of 1907. 

fJudicial Procedure /and Ad- 

1908. B. B. BmiDOES J ministration of the Criminal 

[ Law. 

CElection of United Stotes Sen- 

1909. Emmet O'Neal J ators by the People. 

fWitch I^w and Witch Tribu- 

1909. H. M. SoMEBYiLLE J nals of the Seventeenth 

i Century. 

{Amendment of Complaints, 
and the Doctrine of Relation 
under the Laws of Alabama. 

relephoning Telegraph Mes- 
sages. 

1909. E. W. Faith ^Buying a Piece of Land. 

1909. R. C. Beickell J Common Law Marriages. 

TQuadrennial Sessions of the 
1909. Emmet O'Neal \ Legislature. 

I 

1909. S. L. Field ^The Majesty of the Law. 

1910. Sam Will Johk -{Jury Law. 

rie Law, Lawyers, and Law- 
making to the Business 
Man. 

(Administration of the Criminal 
Laws of Alabama. 

TThe Alabama Supreme Court is 

1910. Thos. M. STiviiri J overworlced and should have 

reUef. 
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Year. Nams, Subject. 



1911. Sam Will Johx 



Our imperative Duty to procure 
a Judicious Reform of tbe 
Judicial Procedure in the 
Courts of Alabama. 



1911. W. W. Lavskdie {Judiciary Recall. 

rirect Legislation and its oper- 
ation in America. 

rSome Mistakes by Lawyers and 
1911. W. W. Whitbidnb I Judges. 



1911. C. C. Whiwok ..„ 



The Subordination of tbe Judge 
to the Jury. 



1911. Rat Rttshtoit ^Handling the Facts. 

1912. VnoiL BouLDiv {Law and Procedure. 

1912. Ceemeitt R. Wood {The Breakdown of the Law. 

1912. J. T. Letcheb J Reversals in Criminal Cases. 



1912. W. H. MrrcHELL 



The Rektion of the Bar to the 
State's Law School 



1912. Emmet O'Neal J Law Reform. 

i Stop I Look and Listen! as 
applied to popular Agi- 
tation. 

1912. Wm. H. Thomas ^ A Recent Industrial Decision. 

rCompensation for personal in- 

1913. J. T. Stokblt -j juries to employees. 

I 

nVhat should be the Require- 

1918. J. K. Dixoir J ments in this State for a per- 

I son to be allowed to practice 
j law. 
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Year, Name 



Subject, 



(The Law's Delay v. the Lawyer's 
1918. Jno. E. Mitchell J Delay. 



(Legislative power to require 
roads worked without compen- 
sation. 



1914. Wm. M. Blakst 



Some of the pernicious influ- 
ences of the Ommon Law yet 
existing in our Law of in- 
heritance. 



TDo the Bench and Bar really 

1914. Sam Will John J desire a genuine reformation 

^r'^yrwl of the Practice and Procedure 
in our Courts? 



1915. J. T. Densok 



The Doctrine of Comparative 
Negligence. 



1915. E. G. RiCKARBT 



1915. Feakcis G. Cafpbt 



1915. Samuel B. Stbeit 



1916. Habrt T. Smith 

1916. I^RoT P. PkscT 

1916. H. A. Bradshaw — 

1916. E. W. GODBET 

1916. W. M. Williams — 



rSome Suggestions as to Practice 
J from Admiralty Procedure. 

I 

rie United SUtes Cotton Fu- 
tures Act. 

recisions of Courts of Last Re- 
sort based on other than Fim- 
damental Principles. 

....J Political Judiciaries. 

..^J Workmen's Compensation Acts. 

I The Business of Making Laws. 



The Legal Reform that is Worth 
WhUe. 



{Applicability of the Inter-state 
Commerce Act to Telegraph 
Companies. 
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1917. W. H. AmmucBT 



1917. Wm. M. Ullmax 



1917. Emmxt CNeal „.. 



1917. Sam Will Johx 



The Duty of the Older Mem- 
bers of the Bar to the 
Younger Members of Bar. 

Some of the Needs of Ala- 
bama. 



— {The State Constitution. 

'The Necessity of a Work- 
man's Compensation Law 
..•| and ^ Law for Registration 
and Insurance of Land Ti- 
tles 
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REPORT OF THE COMMITTEE OF THE MISSISSIPPI 

STATE BAR ASSOCIATION ON UNIFIED COURT 

FOR MISSISSIPPI. 

Published here pursuant to a resolution of the Alabama 

State Bar Association. 

Sec. 1. The Judicial Power of the State Vested in One 
General Court, Consisting of Three Divisions. — The judicial 
power of thfe State shall be vested in one General Court, 
consisting of three permanent divisions: (1) the Court of 
Appeals, (2) the Circuit Court, and (3) the District Court; 
and in such other tribunals as are provided for herein. 

Sec. 2. The First Division, the Court of Appeals, Its 
Jurisdiction, and Constitution. — ^The Court of Appeals shall 
have jurisdiction of final appeals, and shall consist of one 
permanent division, to be known as the Supreme Court 
division, composed of the Chief Justice and six associate 
justices, and as many temporary additional divisions of 
three justices and judges each as the Judicial Council may 
from time to time deem necessary. The Supreme Court 
division shall have power to sit in divisions of three jus- 
tices each, any two of whom when convened shall form 
a quorum, and likewise as to any additional temporary 
divisions of the Court of Appeals ; and each of said divisions, 
whether of the Supreme Court or said additional divisions, 
shall have full power to hear and finally adjudge all causes 
that they may be assigned to said respective divisions by 
the Chief Justice or under his direction, except that in all 
capital cases, or causes involving the interpretation of the 
State or the Federal constitutions, or the constitutionality 
of any law, and in each case where the justices, or justices 
and judges, composing any division of the Court of Appeals, 
shall differ as to the judgment to be rendered therein, or 
where any justice or judge of either of such divisions shall 
certify to the Chief Justice that in his opinion any proposed 
opinion of any such division of the Court of Appeals is in 
conflict with any prior opinion or decision of the said Court, 
own motion so find or apprehend, such cause or causes, 
or any division thereof, or should the Chief Justice of his 
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shall be considered and adjudged by the permanent Su- 
preme Court or a quorum thereof in banc. The Judicial 
Council shall have power to direct that for a stated time 
the Court of Appeals shall consist of more than two divis- 
ions, whereupon the Chief Justice shall select and require 
the services on the Court of Appeals of three or more 
judges of the Circuit or District Court divisions, so long 
as so required. 

Sec. 3. Records in the Court of Appeals Must Be Read 
by at Least Three Justices or Judges Thereof. — No case 
shall be adjudged in the Court of Appeals until the record 
(except where there is substantial agreement in all the 
briefs as to the material facts in the case) and briefs have 
been fully read or heard read by at least three justices or 
judges thereof. 

Sec. 4. The Second Division, the Circuit Court, and Its 
Jurisdiction. — ^The Circuit Court shall consist of two divis- 
ions: (1) the Chancery Division, dealing with equity, pro- 
bate and domestic relations, causes and matters; and (2) 
the Law Division, dealing with law and criminal causes. 
The Circuit Court shall have full original jurisdiction of all 
matters, civil and criminal, not herein committed to the 
District Court or other tribunals, and such appellate juris- 
diction, as herein or by law provided. 

Sec. 5. The Third Division, the District Court, and Its 
Jurisdiction. — ^The District Court shall consist of but one 
division and shall have full original jurisdiction as follows : 

L All jurisdiction heretofore exercised by justices of 
the peace in civil cases ; 

2. All causes, proceedings and matters either at law or 
in equity where the amount in controversy exclusive of in- 
terest and cost shall not exceed the sum of $500.00 ; 

3. All matters testamentary and of administration, 
where the estate does not exceed $500.00 in value. 

4. All misdemeanors whether presented by indictment 
or otherwise, except those relating to violations of the laws 
as to intoxicating liquors; but where a prosecution for 
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felony is begun in the Circuit Court it shall have full juris- 
diction thereof, although same may result in a conviction of 
a lesser offense. 

5. All civil cases without limit as to amount when the 
parties in writing consent, providing all the parties be com- 
petent so to consent. 

6. Such further jurisdiction, appellate and otherwise, 
as is hereinafter provided. 

The Judicial Council shall have power to vary the above 
jurisdictional amounts, and to withdraw in any district 
court district for a stated time the consent jurisdiction pro- 
vided under number 5 foregoing. 

In all civil causes, pending in any division of the Circuit 
Court, the District Court shall have the power and jurisdic- 
tion, concurrent with the Circuit Court, after the monthly 
return day (1) in non-contested cases: to grant judgments 
by default, and decrees pro confesso and final decrees there- 
in, with all proper process to enforce same ,and (2) in con- 
tested cases : to hear and determine demurrers, exceptions, 
and motions, and to make all interlocutory orders prepara- 
tory to the hearing thereof, upon their merits, in said Cir- 
cuit Court. 

Sec. 6. The Administrative Powers of the General Court 
Vested in the Judicial Council ; Its Constitution, Functions 
and Duties. — The administrative power of the General 
Court shall be vested in the Judicial Council, which shall 
consist of the Chief Justice, one Associate Justice, the Cir- 
cuit Judge at large, one Circuit Judge of the Law Division, 
one of the Chancery Division, and two district judges, each 
to serve during his existing term of office as a member 
of said General Court. The powers of the Judicial Council 
shall be : 

1. To divide the State (a) into six circuits to be known 
respectively as the Northeastern, Northwestern, Eastern, 
Western, Southeastern and Southwestern Circuits, com- 
posed each of contiguous counties, and to alter said six cir- 
cuits from time to time, except as hereinafter limited, and 



Digitized by VjOOQiC 



378 ALABAMA STATE BAR ASSOCIATION 

(b) into the necessary and convenient number of districts, 
not exceeding thirty, for the District Court. In determin- 
ing district court districts, a judicial district, or a super- 
visors' district or districts, of one county may be annexed 
to an adjoining county or counties, but such district court 
districts shall consist of contiguous territory in all cases. 

(c) To increase or decrease the number of district court 
districts and to change the boundaries from time to time, 
except as hereinafter limited and may vacate the office of 
any district judge when said districts are decreased, but 
such vacating of office shall not be had except upon at 
least a 5-7 vote of the Judicial Council. The number of 
said districts shall not be increased above the number here- 
in provided except by Act of the Legislature assenting 
thereto. No change shall be made, however, in any circuit 
or district, as to their boundaries within two years next 
preceding a general judicial election, excepting only in case 
of the creation of a new county. 

A session of the Court of Appeals shall be held twice in 
each year at the seat of government, at such time and to 
continue as long as the Judicial Council may determine and 
a session of each division of the Circuit Court shall be held 
at the county seat in each county at least twice a year, and 
except in the month of August a session of the District 
Court shall be held at each county seat at least once a 
month, and at other convenient places in the county as 
often as required, and the Judicial Council shall fix the 
terms, and the time of each Circuit Court, and the terms 
and times and places of the holding of District Courts, 
throughout the State, and may from time to time alter or 
change the same. 

2. (a) To make, alter, amend, and promulgate all rules 
regulating the pleading, practice and procedure in all the 
courts, subject, however, to repeal of any such rule, in 
whole or in part by the Legislature after two years from 
date of promulgation, and no rule or part of rule so re- 
pealed shall be reinstated without the assent of the Legis- 
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lature thereto; and (b) to prescribe generally the conduct 
and duties of all judges, and clerks and jury commissioners 
and other officers of the courts, including the duties and 
acts that may be performed by the judges and clerks in 
vacation. 

3. The Judicial Council may transfer any cause or class 
of causes for a stated time from the district court or any 
district thereof, to the proper Circuit Court, and vice versa. 

4. The Judicial Council shall have the power and per- 
form such other duties as herein, or by law, provided. 

Sec. 7. The Chief Justice; His Duties and Powers, Ad- 
ministrative and Judicial. — ^The Chief Justice shall exercise 
general supervision over all divisions, and parts thereof of 
the General Court; he shall be President of the Judicial 
Council, and shall see that its rules and orders are executed. 
He shall convene the Judicial Council in session semi-an- 
nually and as much oftener as deemed by him necessary. 
He shall see that there be no conflict in the decisions or 
written opinions of the divisions of the Court of Appeals, 
and shall sit as a member of the Supreme Court Division 
when the Court is considering any cause in banc. He shall 
occasionally interchange Supreme Justices with Circuit 
Judges, and Circuit Judges with District Judges, and shall 
fix the vacation of all judges. He shall require each judge 
to make an annual report to him ; shall provide and make 
an annual address at each yearly session of the justices and 
judges of the General Court, and shall thereafter make an 
annual report to the Governor. He shall appoint all jus- 
tices and judges to fill all vacancies for unexpired terms, 
and to fill any additional districts created, and he shall per- 
form such other duties as herein, or by law, required. In 
appointing an associate justice for the unexpired term of 
another justice the selection shall be made from among the 
Circuit or District Judges then in office for the Circuit, in 
which the vacancy exists, and in appointing a Circuit Judge 
for the unexpired term of another Circuit Judge the selec- 
tion shall be made from among the District Judges then in 
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office within said circuit. In case of a vacancy in the office 
of Oiief Justice, the Governor shall fill same by appoint- 
ment for the remainder of the unexpired term. 

Sec. 8. Jurisdictional Lines in Civil Cases Directory 
Only. — ^The provisions of this constitution as to the civil 
jurisdiction conferred upon the Circuit and District Courts 
are directory only, and no judgment or decree of said courts 
or any division thereof shall be reversed or annulled on 
the ground of want of such jurisdiction; but the Court of 
Appeals shall find error in the proceedings in any case and 
it shall be necessary to remand the same, it shall remand 
the case to the division, which in its opinion, can best deter- 
mine the controversy. It shall be the duty of each county 
clerk of courts to assign each case filed to the docket of 
the proper division of the Circuit Court, or to the District 
Court, as the facts pleaded may require, subject to re- 
assignment by the judge. All judges shall have the same 
power within the State as within their respective circuits 
or districts. 

Sec. 9. Qualifications of Justices and Judges, in Gen- 
eral. — No person shall be eligible to the office of a justice 
or judge of the General Court who shall not have attained 
the age of thirty years, at the time of his election or ap- 
pointment and who shall not have been a practicing attor- 
ned or judge, and a citizen of the State, for nine years im- 
mediately preceding such election or appointment. 

Sec. 10. Judicial Elections; Further Qualifications of 
Candidates, and as to Judicial Campaigns. — ^There shall be 
a judicial election held every four years throughout the 
State, at a time to be fixed by the Legislature, separate and 
apart from all other state or national elections, but the 
Legislature may at any time fix said elections more than 
four years apart, in which event the terms of judges and 
justices shall thereby become correspondingly lengthened. 
Before any person not theretofore having been a justice 
or judge may become a candidate in any judicial election 
for judge or justice of the General Court, or be appointed 
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thereto, he shall be examined by the Judicial Council, under 
such general rules as it may adopt, (1) upon his moral fit- 
ness, (2) upon his administrative and executive fitness, and 
(3) upon his legal learning, and shall have procured a certi- 
cate of qualifications upon such examination from the Judi- 
cial Council ; but any person having once successfully passed 
such examination shall be exempt therefrom as to future 
candidacies. Any person who has, upon such examination, 
been denied a certificate of qualifications by the Judicial 
Council, shall have the right to apply within twenty days 
thereafter to the Chief Justice for a reconsideration of the 
decision upon his said examination, whereupon the Judicial 
Council shall within ten days further thereafter proceed 
to so reconsider same, in a public hearing at the seat of 
government, wherein the said party shall have the right 
to appear and be heard by himself or counsel, or by both, 
and the said Judicial Council shall thereupon have the 
power to affirm or reverse and grant the certificate, or to 
award another examination, in either of which cases it shall 
fully state the reasons for its actions in writing and spread 
the same upon its minutes. All the papers and records 
touching not only the examination of the party in question, 
but all other like examinations shall be public records and 
shall be available on such said hearing. The Judicial Coun- 
cil shall make and promulgate proper and reasonable gen- 
eral regulations for the conduct of judicial campaigns and 
for the promotion of the dignity and integrity thereof, any 
wilful violation of which regulations when established be- 
yond a reasonable doubt before the Judicial Council shall 
disbar any offending candidate from taking or holding of- 
fice, if elected, if at least 5-7 of the Judicial Council shall 
so hold. 

Sec. 11. Manner of Election of the Chief Justice, and of 
the Associate Justices ; Their Terms of Office. — ^The Chief 
Justice shall be elected by the qualified voters for a term 
of four years from the State at large. The Associate Jus- 
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tices shall be elected at proper intervals, one from each of 
said circuits, for a term of eight years. 

Sec. 12. Manner of Election or Selection of Circuit and 
District Judges ; Their Terms of Office. — ^The judges of the 
law division of the Circuit Court shall be elected two from 
each of said Circuits at each such said general judicial elec- 
tion for a term of four years. The said judges of the law 
division of the Circuit Court shall alternate with each 
other in each county of their respective circuits each year, 
excepting in cases of interchange, or other assignments as 
herein provided. The judges of the District Court shall be 
elected at said election, each from their respective districts 
for a term of four years, and at all said elections the same 
shall be for and from the circuits or districts as respectively 
constituted at the time of such election. The judges of the 
Chancery Division of the Circuit Court shall be appointed 
by the Chief Justice, one for each of said circuits, for a 
term of six years. 

Sec. 13. Removals of Justices and Judges Shall Not Dis- 
qualify Them. — ^The removal of a justice, or of the Circuit 
Judge at large, to the State Capital during his term of of- 
fice, or the removal of a judge to a more convenient point 
within his circuit or district, shall not affect his qualifica- 
tions as an elector in the election precinct from which he 
has so removed. 

Sec. 14. Manner of Selection of Members of the Judicial 
Council, and Filling Vacancies Therein. — ^The regular terms 
of justices and judges elected or appointed for full terms 
shall begin on the first Monday of January following, on 
which day they shall at the seat of government take the 
oath of office. The members of the Judicial Council, ex- 
cept the Chief Justice, and the Circuit Judge at large, shall 
be elected at the appropriate annual conventions of the 
justices and judges by the majority of the justices or judges 
of their respective divisions of the General Court, by pri- 
vate ballot, without nomination, and the terms of the mem- 
bers of said Judicial Council shall begin immediately upon 
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their selection thereto. No justice or judge-elect shall 
solicit a vote or votes for membership in said Judicial Coun- 
cil, nor request others to do so for him, and if any justice 
or judge who has been selected to such membership shall 
fail or refuse to serve as such, sickness excepted, he shall 
forfeit his office as justice or judge, same to be evidenced 
by a finding and order to that effect by the remaining mem- 
bers of said Judicial Council, and said vacancy in said Judi- 
cial office for the unexpired term shall thereupon be filled 
as herein provided in other cases of vacancies, and if for 
this, or any other cause there shall be a vacancy in said 
Judicial Council, the Chief Justice shall fill same by ap- 
pointment until the next annual convention of the justices 
and judges of the General Court, when said vacancy shall 
be filled for the remainder of the unexpired term by elec- 
tion as hereinabove provided. The first Monday in Jan- 
uary of each year is hereby fixed as the date of the said 
annual conventions. 

Sec. 15. Disqualification of Justices or Judges, and 
Designations in Such Cases. — No judge of any court shall 
preside in the trial of any cause where the parties or either 
of them shall be connected with him by affinity or consan- 
guinity, or where he may be interested in same, except by 
consent of the judge and of the parties. Whenever any 
justice or judge shall for any reason be unable or disquali- 
fied to serve at any term of court, or be elsewhere assigned, 
or in any case therein where the attorneys engaged shall 
not agree upon a member of the bar to preside in his place, 
the Circuit Judge at large shall serve, if available, and if 
not, then the Chief Justice shall designate and direct a 
proper judge of the General Court to serve. No member 
of the Judicial Council shall sit in any matter in which he 
may be personally interested, and the Chief Justice shall 
temporarily appoint to vacancies therein in and for such 
cases. 

Sec. 16. The Circuit Judge at Large ; His Duties, etc. — 
The Chief Justice shall appoint for a term of six years one 
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Circuit Judge from the State at large, to serve, upon desig- 
nation by the Chief Justice, in any temporary additional 
division of the Court of Appeals, or in any other division 
of the General Court in the event of absence, sickness, or 
other disability or disqualification, or in case of other as- 
signment of a justice or judge, and who in addition to his 
salary as Circuit Judge, shall receive his actual traveling 
expenses. He shall be required to reside at the State capi- 
tal, and he shall be ex-ofFicio the official reporter of the 
decisions of the Court of Appeals, without additional com- 
pensation as such reporter. 

Sec. 17. Compensation of Justices and Judges. — ^The 
justices and judges shall receive for their services a com- 
pensation to be fixed by law, but which shall not be less 
than $4,200,00 per year for justices, $3,500.00 per year for 
Circuit Judges, and $2,800.00 per year for District Judges, 
and the Legislature may provide a reasonable compensa- 
tion to the members of the Judicial Council, additional to 
their salaries as justices or judges. 

Sec. 18. The Oath of OflFice of Justices and Judges. — 
The judges of the several courts of this State shall, before 
they proceed to execute the duties of their respective of- 
fices, take the following oath or affirmation, to-wit : "I 

solemnly swear (or affirm) that I will administer justice 
without respect to persons, and do equal right to the poor 
and to the rich, and that I will faithfully and impartially 
discharge and perform all the duties incumbent upon me as 
according to the best of my ability and under- 
standing, agreeably to the constitution of the United States 
and the constitution and laws of the State of Mississippi. 
So help me God." 

Sec. 19. Manner of Removal from Office. — ^Any justice 
or judge of the General Court may be removed at any time 
(a) by impeachment, or (b) by a two-thirds vote of each 
branch of the Legislature. And any circuit or district 
judge may be at any time removed by at least a five- 
sevenths vote of the Judicial Council, for (a) ineflFciency, 
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or (b) incompetency, or (c) neglect of duty, or (d) conduct 
unbecoming a judge. 

Sec. 20. The Clerks. — ^There shall be one clerk of the 
Court of Appeals who shall be ex-officio secretary of the 
Judicial Council, and one county clerk of courts in each 
county, to be selected in such manner and for such term 
as the Legislature shall provide, and whose respective 
duties shall be prescribed by the Judicial Council. 

Sec. 21. The Jury Commissioners in Each County. — 
There shall be a jury commission of five members in each 
county to be appointed by the Judicial Council, one from 
each supervisor's district, for a term of four years, and 
whose duties shall be as prescribed by said Judicial Council. 

Sec. 22. Grand and petit Juries. — There shall be twelve 
petit jurors in the law division of the Circuit Court, any 
nine of whom, in any civil case may return a verdict, and 
in the district court six petit jurors, any five of whom in 
like case may return a verdict. A grand jury shall be 
convened by the law division of the circuit court in each 
county at least twice each year. 

Sec. 23. Justices of the Peace, and Their Jurisdiction. — 
There shall be one justice of the peace for each supervisors 
district in each county, to be chosen in the manner provided 
by law and who shall hold his office for the term of four 
years. They shall have jurisdiction concurrent with the 
district court over all crimes presented by affidavit or in- 
formation, whereof the punishment prescribed does not ex- 
tend beyond a fine and imprisonment in the county Jail, 
except in cases of violation of the liquor laws, jurisdiction 
of which is exclusively vested in the circuit court. In all 
cases tried by a justice of the peace, the right of appeal to 
the district court shall be secured as herein provided, and 
no justice of the peace shall preside at the trial of any case 
wherein the party or parties defendant or either of them, 
shall be connected with him by aginity or consanguinity. 
When any case has been presented before the district court 
by affidavit or information, whereof justices of thf p*»ce 
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have concurrent jurisdiction, the said district court, or the 
judge thereof in vacation, may by order transfer the same 
in his discretion to the justice of the peace for the proper 
district for trial, subject to the right of appeal as herein 
provided. The Judicial Council shall have power to remove 
any justice of the peace for extortion, or other misconduct 
in office. 

Sec. 24. Office of Constable Abolished. — The office of 
constable is hereby abolished and all dutes thereof shall be 
assumed by the sheriff. 

Sec. 25. Inferior Municipal Criminal Courts, and Quasi- 
Judicial Tribunals. — The Legislature may, from time to 
time, establish such municipal criminal courts, as may be 
necessary, and abolish the same whenever deemed expe- 
dient, and nothing herein provided shall prevent the Legis- 
lature from vesting in Boards of Supervisors, Municipal 
Boards, or in any governmental board or commission such 
judicial or quasi-judicial powers as are properly incident 
and necessary to the full performance of their respective 
functions. 

Sec. 26. Appeals, to What Courts Prosecuted. — ^Appeals 
from justices of the peace and from police justices and the 
like shall be to the proper district court, and from the 
board of supervisors, from municipal boards and the like 
shall be to the proper circuit court. Appeals from the cir- 
cuit courts and the district courts shall be direct to the 
Court of Appeals, and all appeals shall be prosecuted under 
such process, rules and methods of procedure as shall be 
prescribed by the Judicial Council. 

Sec. 27. When to Go Into Effect and Transfer of Jus- 
tices and Judges. — This article of this constitution shall not 
go into effect until the first Monday in January following 
its adoption. The Chief Justice and Associate Justices of 
the Supreme Court in office at said time shall be the Chief 
Justice and Associate Justices of the Supreme Court divis- 
ion of the Court of Appeals, together with one additional 
associate justice to be appointed by the Chief Justice from 
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among the judges and chancellors at said time in office, 
all of whom shall be entitled to hold said offices until the 
expiration of the term for which they were respectively 
elected or appointed, and who shall be regarded as holding 
their offices from the State at Large. And the remaining 
circuit judges and chancellors shall each be entitled to be 
commissioned as circuit judges for their respective circuits 
upon the basis of seniority in continuous service, or in case 
of equality in said respect, then upon seniority in age, three 
for each circuit and the remainder as district judges, for 
the proper districts determinable by their residence, and 
all of whom shall be entitled to hold said offices until the 
expiration of the time for which they were respectively 
elected. 

Sec. 28. Further of the Details of Transition. — The ad- 
ditional details of the transition from the former court 
organization to the present, including the selection of the 
remaining requisite number of district judges, and other 
officers shall be accomplished in accordance with a schedule 
adopted herewith, or in the absence thereof, by such antici- 
patory provisions as the Legislature may enact, or in the 
absence of either, by such method as the Supreme Court 
may in advance prescribe and promulgate. 

Sec. 29. Present Rules of Practice Not to Be Changed 
for One Year. — The present rules of practice and procedure 
civil and criminal shall remain in force for one year after 
this article, this constitution shall go into effect, except 
that the Judicial Council shall make forthwith and during 
said one year such and only such changes or modifications, 
or additions thereto as shall be necessary to adjust said 
rules of practice and procedure to the court system herein 
provided. 
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